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ADVERTISEMENT. 


IVl  Y  Bookfeller  fome  Time  ago  informed  me 
of  an  Intention  he  had  formed  of  publifhing  the 
Reports  of  Sir  John  Ke/yng,  which  had  for  fome 
Time  paft  become  fcarce  in  this  Kingdom,  and 
requefted  my  Revifion  of  a  New  Edition  of  it. — > 
Thofe  who  have  experienced  his  Civility  and  At- 
tention, know  that  it  is  not  eafy  to  refufe  him  a 
Requeft,  which  does  not  materially  interfere  with 
their  Pleafure  or  their  Interefts. — Kefyng  had 
very  early,  with  me,  been  a  favourite  Law  Wri- 
ter J  and  in  my  firil  legal  purfuits,  I  read  it  with 
all  the  Attention  of  which  I  was  capable,  and 
with  all  the  Induftry  which  I  poiTeiTed. — If  I  had 
no  Wifhes  for  my  Bookfeller,  it  would  not,  there- 
fore,^ have  been  very  hard  to  induce  me  to  under- 
take that  Office. — I  confented  to  become  the  Edi- 
tor. In  that  Duty,  which  has  been  done  to  the  bed 
A  2  of 


ADVERTISEMENT. 

of  my  Skill,  I  procured  the  two  Editions  which 
had  been  ah-eady  publilhed,  and  found  them  to  be 
as  they  aie  defcribed  by  Worral,  in  fad:  the  fame. 
The  Edition  of  1 739,  differing  from  that  of  1 708, 
only  by  having  a  new  Title.  I  very  foon  difco- 
vered  this,  and  it  faved  me  the  ufelefs  Labour  of 
Collation :  But  I  compared  ail  the  References 
with  the  Original  Authorities,  and  have  added 
fome  new  References,  not  fo  much  indeed  to 
Modern  Reports,  as  to  the  approved  Syflematic 
Writers  of  Crown  Law,  whofe  Works  had 
not  appeared  when  this  Report  was  firft  pub- 
iifhed.' 

Of  the  Report  itfelf,  it  may  be  fufncient  to  fay 
that  it  was  publifhed  by  Lord  Chief  Juftice  Holti 
fiiortly  after  the  Revolution,  when  the  Crown 
Law  became  better  underflood,  and  had  affumed 
that  confiitutional  and  fyflematic  Arrangement 
which  at  prefcnt  harmonizes  and  adorns  it ;  and 
was  diverted  of  that  anomalous  and  arbitrary  Dif- 
cretion,  which  before  that  Period  had  difgraced 
it.'-^'Kelyng' s,  Report  may,  therefore,  be  confi- 
dered  as  one  of  the  beft  Manuals  of  Crown  Law. 

In  conlidering  my  Author,    I  here  and  there 
hazarded  a  Note ;    but   the  Notes   have  rather 
been  borrowed  from  the  Works  of  others,  than 
from  any  Obfervation  of  my  own. — In  my  refer- 
ring 


ADVERTISEMENT. 

ring  to  the  different  Authorities  of  Hawkins,  Hale^ 
and  Fojier,  I  have  ufed  the  lafl  Editions,  I  mean 
the  fixth  Edition  of  Hawkins,  by  Leach ;  WiU 
fon\  Edition  of  Hale,  and  the  fecond  Edition  of 
Fojier  hj  Dodfon  :  I  choofe  to  mention  the  parti- 
cular Editions  to  which  I  refer,  as  in  the  paging 
of  Hawkins  there  is  a  confiderable  Variation  from 
any  of  the  older  Publications  of  that  Work ;  and 
as  there  are  many  Inaccuracies  corredted  in  the 
latter  Editions  of  Hale  and  Hawkins, 

"  The  dull  Talk  of  an  Editor"  has  been  often 
enough  obferved  upon.  However,  as  a  profeffional 
Man,  I  have  experienced  too  much  of  the  Utility 
of  that  kind  of  Labour  in  others,  not  to  feel 
Gratitude.— If  mine  fhall  eafe  the  Talk  of  the 
Student,  or  more  fpeedily  dired  the  Refearch  of 
the  learned,  I  fliall  think  a  Vacation  not  thrown 
away,  and  be  content  with  the  humble  Praife  of 
Diligence,  nor  covet  that  of  more  fplendid  or 
faflidious  Ornament. 


Chancery-Jane,  Dublin^ 
June  \Jl,    1789. 


WE 


W  E  do  allow  and  approve  of  the  Printing 

and  Publifhing  the  Reports  and  Cafes  in  Pleas  of 

the  Crown,  colleded  by  the  late  Lord  Chief  Juf- 

tice  Kelyng,  and  three  other  Modern  Cafes  added 

thereunto. 

J.    HOLT, 
JOHN  POWELL, 
LITTLETON  POWIS, 
H.   GOULD. 


READER, 


READER, 


X  HERE  can  be  nothing  more  faid  to,  re- 
commend thefe  Cafes  to  your  Perufal,  than  to  af- 
fure  you  they  are  the  Colledion  of  Sir  yohn 
Kelyng,  Knt.  fometime  Chief  Juftice  of  the  Court 
of  King's  Bench  ;  the  Manufcript  whereof  under 
his  own  Hand  was  in  the  Cuftody  of  his  Grandfon 
and  Heir;  Copies  whereof  were  difperfed  in. 
feveral  Hands,  which  might  hereafter  be  publifhed 
to  the  Injury  of  the  Author,  and  Difadvantage  of 
the  Publick. — There  are  two  ^tzres  inferted  in  the 
Margin  by  the  Publillier,  the  one  is  in  Page  13,  the 
other  in  Page  41,  which  may  be  fit  to  be  confi- 
dered  by  the  Learned. 

The  three  Modern  Cafes  are  conceived  to  be  of 
fome  Ufe,  therefore  are  thought  fit  to  be  publifh- 
ed ;  and  if  they  fhall  be  found  to  be  of  any  Bene- 
fit, its  what  is  defired  by  the  Publifher  thereof. 

Farwel.* 
*  Thi?  Preface  was  written  by  Lord  Chief  JuHice  Holt. 
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TO    THE    RIGHT    HONOUP.ABLE 

JOHN  LORD  BARON  EARLSFORT, 
CHIEF  JUSTICE  of  IRELAND. 

My  Lord, 

JL  HE  Reports  of  Sir  JoHN  Kelyng, 
at  this  Day  require  no  Voucher.  The 
Learning  and  acknowledged  Ability  of 
their  original  Editor,  Sir  John  Holt, 
have  fufficiently  introduced  thern  to  the 
Profeffion.  The  fame  cannot  be  faid  of 
thefe  Reports  in  the  hands  of  their  pre- 
fent  Editor,  v/ho  is  obliged  to  have  re- 
courfe  to  adventitious  Recommendation— 
For  that  Purpofe  give  me  leave  to  intreat 
the  Prote6lion  of  your  Lordfhip,  to  whofe 
Court  the  Work  has  a  particular  Relation, 
and  whofe  Attention,  to  even  the  humbleil 

Cultivators 


(    iv    ) 

Cultivators  of  the  Law,  has  been  evinced 
in  the  Condefcenfion  and  Favour  which  I 
have  fo  amply  Experienced,  and  at  the 
fame  time  to  affure  your  Lordihip  that  I 
am,  with  the  moft  thorough  Senfe  of 
Gratitude, 

My  Lord, 

Your  Lordfbip's 

obliged,  obedient 

and  very  humble  Servant, 

chancery-Lane, 
June  6,  17S9. 

George  Joseph  Browne. 


HllpfflmjBlMUJWI 


DIRECTIONS 


FOR 


Justices    of  the   Peace. 


■■mamCBBVBi 


Orders  fiw^DiRECTiONS  to  he  obfervedby  ;?/&£■  Juftices  o£ 
the  Peace,  and  others^  at  the  Sejfions  in  the  Old  Baily, 
for  London  and  Middlefex,  made  16  Car.  2.  by  Sir 
Robert  Hyde,  Chief  Jujiice  of  the  King's  Bench  ;  Sir 
Orlando  Bridgeman,  Chief  Jiiflice  of  the  Common  Pleas  ; 
Sir  Thomas  Twifden,  one  of  the  judges  of  the  King's 
Bench ;  Sir  Thomas  Tyril,  one  of  the  Judges  of  the  Com- 
mon Pleas,  and  Sir  John  Kelyng,  otie  other  of  the  Judges  of 
the  King's  Bench,  a?2dftgned  by  them  all,  and  Read  in  open 
Court,  and  ordered  to  be  fled  by  the  Clerk,  that  all  Juf  ices 
might  take  Copies  by  them  if  they  pleafe  :  For  that  they  flo ail- 
not  for  the  Future  pretend  Ignorance  of  their  Duty. 

I.  rn|~lHAT  all  Recognizances  and  Bailments  taken    2  Hawk.  56. 

JL     by  any  Jnftice  of  the  Peace,  be  certified  into 

the  Court  the  firfl  Day  of  every  Seffions  before  Noon,  for 

that  they  being  kept  longer  out,  it   often  happens  that 

B  Felony 


^ittttmt0  for  ^ntiitc0  of  tljc  ^peacc 

Felons  and  other  Offenders  efcape  the  Profecutors,  Wit- 
nefles,  and  Parties  being  wearied  out  with  Delays  and 
Attendance,  befide  many  other  great  Mifchiefs  ;  and  that 
the  Juftices  of  Peace  who  are  faulty  herein  be  fined  by 
the  Juftices  of  Goal  Delivery,  according  to  the  Stat,  of 
1^2  Ph.  ^  Ma.  cap.  13.  and  2  b*  3  Ph.  ^  Ma, 
cap.  10. 

2.  If  the  Offenders  appear  not  upon  their  Recognizan- 
ces the  firfc  Day,  the  Default  to  be  Recorded,  and  the 
Recognizance  to  be  forfeited  j  Neverthclefs  Proceffes  or 
Warrants,  as  the  Cafe  fhall  require,  to  go  out  againfh  them 
and  their  Bail  j  fo  likewife  as  to  thofe  who  are  bound  to 
give  in  Evidence,  that  if  poiBble  the  Bufmefs  be  not  defer- 
red to  another  Seflions,  in  which  timfe  commonly  the 
Profecutors  and  Witncffes  are  taken  off,  and  the  Matters 
compounded. 

3.  That  all  Juftices  of  the  Peace  do  take  Examinations 
both  of  the  Felons  without  Oath,  and  the  Informers  and 
Witneffes  againft  them  upon  Oath  in  Writing  before  they 
commit  the  Offenders  to  the  Goal,  and  certifie  the  fame 
tlae  firft  Day  of  the  Seffions,  that  they  may  be  ready  upon  - 
the  Tryal  of  the  Felons,  or  elfe  to  be  fined  according  to 
the  Statutes  of  Ph.  ^  Mary  before  mentioned. 

4,  That  all  Prifoners  for  Treafon  and  Felony  be  accord- 
ing to  Lavv*,  fentto  the  common  Goal,  which  is  Newgatey 
and  mot  to  the  Neiv-Prifcn.  It  being  found  by  Expe- 
rience that  they  are  often  fet  at  Liberty  there  without 

Tryal. 

3.  That 


i^irettion^  far  giuflifeir  tt  t^e  ^mtt. 

'  5.  That  no  Prifoner  for  Felony  be  difcharged  during 
the  Interval  of  Seffions,  unlefs  it  be  upon  good  Bail  taken, 
the  Warrant  or  Mittimus  to  the  Goaler  to  keep  them  until 
they  are  delivered  according  to  Law,  nor  any  Bail  or 
Recognizance  for  Appearance  to  be  given  up  or  witlidrawn 
by  the  Juftice  of  Peace  after  the  Same  is  taken,  but  be 
returned  and  certified  to  tlie  SelHons  or  Goal  Delivery,  the 
Offender  whether  Juftice  of  Peace  or  Goaler  to  be  feverely 
proceeded  againft. 

6.  If  any  Juftice  of  the  Peace  Ihall  take  Bail  where  h« 
ought  not,  or  wittingly  or  willingly  take  infufficient  Bail, 
and  the  Party  appear  not,  the  faid  Juftice  not  only  to  be 
proceeded  againft  according  to  Law,  but  likewife  to  be 
cpmplained  of  to  the  Lord  Chancellor,  that  he  inay  be 
tlirned  out  of  his  Commiffion. 

7.  That  no  Copies  of  any  Indiftment  for  Felony  be  given 
without  fpecial  Order  upon  Motion  made  in  open  Court, 
»t  the  general  Goal  Delivery  upon  Motion,  for  the  late 
frequency  of  A£lions  againft  Profecutors  (which  cannot 
be  without  Copies  of  the  Indi£tments)  deterreth  People 
from  Profecuting  for  the  King  upon  Juft  Occafions. 

8.  That  the  Goalers  make  more  perfed  Kalendars'than 
of  late  they  have  done,  according  to  the  Sfat.  H.  7  cap.  3. 
and  infert  not  only  Perfons  in  their  Cuftody,  but  alfp 
fuch  as  have  been  in  their  Cuftody  fmce  the  laft  Seffions, 
and  Bailed  or  Delivered  out,  and  by  whom. 


B  2  c>.  Thai; 


^htttion^  tot  gtufiricejsf  of  tlje  ^tace. 

9.  That  if  any  Habeas  Corpus  come  to  receive  a  Prifoner 
from  another  Goal,  the  Coaler  to  take  notice  of  the  Of- 
fence for  which  he  ftood  Committed  at  the  other  Goal,  and 
to  inform  the  Court,  that  if  he  fhall  happen  to  he  acquit- 
ted, or  have  his  Clergy,  he  may  yet  be  remanded  to  the 
former  Goal,  if  there  be  Caufe. 

10.  If  any  Habeas  Corpus  come  to  the  Goalers  to  remove 
a  Prifoner,  that  with  the  Prifoner  they  alfo  certifie  the 
Caufe  for  which  he  ftood  there  committed.  It  being 
found  by  Experience,  that  by  Colour  of  Habeas  Corpus 
to  receive  and  remove  Prifoners,  many  notorious  Offen- 
ders do  Efcape. 

11.  That  no  Prifoner  convi61:ed  for  any  Felony,  for 
which  he  cannot  have  his  Clergy  (unlefs  it  be  Women,  in 
fuch  Cafes,  where  if  had  they  been  Men,  they  might  have 
had  Clergy)  be  reprieved,  but  in  open  Seffions,  and  not 
otherwife,  without  the  King's  exprefs  Warrant,  and  not 
by  order  of  any  the  Juftices  of  Goal  Delivery,  or  Oyer 
snd  terminer  *. 

12.  That  fuch  Prifoners  as  are  reprieved,  with  intent 

to  be  tranfported,  be  not  fent  away  as  perpetua,l  Slaves, 

but  upon  Indentures  betw^ixt  them  and  particular  Mafters, 

to  ferve  in  our  EngU/h  Plantations  for  feven  Years,  and 

the  three  laft  Years  thereof,  to  have  Wages,  that  they  may 

have  a  Hock  when  their  Time  is  expired ;  and  that  an 

Account  be  given  thereof,    and  by  whom  they  are  fent, 

and  of  their  Arrivals -j-. 

13.  For 

*' As  to  the  Nature  of  the  Benefit  of  Clergy,  or  rather  of  the  Sta- 
tute at  this  Day,  fee  2  Hawk.  Cap.  23,  per  tgtum,  h  4  Black. Com. 

-}?  For  the  modern  rule,  as  to  tranfportation,  fee  i  Hawk. 
p.  244.  App.  13th,  per  tot.  and  2  Hawk.  Tit.  Tranfportation, 
p.  514. 


^itcttion.^  for  %iittitt0  ni  t^t  ^mtt. 

13.  For  that  it  hath  frequently  happened  of  late,  that 
fome  have  been  killed  upon  Duels,  others  upon  fuddain 
Quarrels  in  the  Streets.  And  the  Inhabitants  negle£l  to 
apprehend  the  Murderers,  or  to  make  Huy  and  Cry  after 
them,  and  fo  the  Perfons  not  only  efcape,  but  no  direct 
Knowledge  can  be  given  who  they  are.  And  by  the  Law, 
if  any  Man  be  flain  in  the  Day,  and  the  Fellon  not  taken, 
the  Townihip  ought  to  be  amerced  ;  that  therefore  when 
any  fuch  cafe  appeareth  at  Newgate,  as  it  too  often  doth, 
upon  the  acquittal  of  Perfons  apprehended  upon  Sufpicion, 
that  both  the  Coroner,  as  alfo  the  Secondaries  at  Newgate 
be  required  to  attend  the  Judges  of  the  King's  Bench, 
that  Information  may  be  put  in  that  Court  againft  the 
Townfliips  for  the  efcape,  and  followed  ;pro  Rege ;  and  at 
the  next  Seflions  at  Newgate,  give  an  Account  what  is 
done, 

Ro.  Hyde, 
Orl.  Bridgemarif 
Tho.  Twifden, 
Tho.  Tyrell, 
John  Kelyng, 


High- 


High-Treafon. 


AFTER  the  happy  Reftaliration  of  King  Charles  the  Refol-atlorifi 
Second  to  his  Right  of  the  Cxownoi England ^  which  of  all  the 
was  in  May^  1660,  feveral  Perfons  who  were  apprehended  ;V|^'^J*f  "f^ 
for  the  Murder  of  his  Father,  were  now  to  be  indi£fed  for  King's  M*?- 
that  horrid  Treafon,  and  in  order  theretd,  the  then  Judges,  derers* 
who,  at  that  Time  were  only  the  Lord  Bridgeman^  then 
Chief  Baron  of  the  Exchequer ;  Jufiice  Fojierf  and  Juftice 
Hide^  then  Judges  of   the  Common  Pleas,  and  Juftice 
Mallet f  then  Judge  of  the  King's  Bench,  met  feveral  times, 
Vit  Serjeants-Inn  in  Fleet-flreei,  with  Sir  Jeffry  Palmer^  the 
King's  Attorny,  and  Sir  Heneage  Finch j  the  King's  Solici- 
tur.  Sir  Edward  Turner^  Attorny  to  the  Duke  of  Tori  s 
Mr.  Wadham   Windham,    of  Lincoltis  Inn^  and    myfelf, 
being  by  fpecial  Order  to  attend  that  fervice  as  Counfel  for 
the  King,  there  being  then  no  King's  Serjeant,  but  Ser- 
jeant Glanvilly  Serjeant  to  the  late  King,  who  was  then 
Old,  and  Infirm  :  And  in  order  to  the  proceeding  in  that 
great  AiFair,  I  was  appointed  to  make  as  many  Queries  as 
I  thought  fit  to  be  advifed  upon  j  which,  I  did  accord- 
ingly^    and    upon   them,  thefe  Things  following  were 
refoived. 

I.  That  it  was  better  to  try  thofe  Traitors  at  the  Set- ^  Hawk.  5-72. 
fions  at  Newgate,  by  Commifilon  of  Goal  Delivery,  then  TijaX  at 
only  by    fpecial    Commiffion     of   Oyer  and    Terminer ;  ^'^^^  P^^''^^" 
becaufe  then  they  might  be  proceeded  againft  more  fpee-  a  CornmiiTioa 
di!y,  and  arraigned  and  tryed  immediately,  by  the  Com-  of  Qj/^r  and 
miihon  of  Goal  Delivery,  and  Tales  might  be  immediately  ferminer^ 
returned  at  the  Goal  Delivery.     And  accordingly   writs  ■^;t^'"bett:er^ 
were  ordered  to  be  made  and  ferit  to  the  Lieutenant  of  the  than  a  Tryal 
T^iver^  in  v»rhofe  Cuilody  the  Prifoners  then  were  to  del!-  by  a  fp;cia! 

,,     Corr.miflnou 
Terminer^ 


ver  tliem  to  the  Sheriffs  of  London^  and  Writs  to  the 
Sheriffs  of  London  to  receive  them,  that  they  might  be  \%. 
Newgate,  which  was  done  accordingly.  And  becaufe, 
by  an  A61  of  Parliament  or  Convention  which  fat  at  the 
King's  coming  in  Englifli  Proceedings  wei'e  continued 
until  Michaelmas  now  clofe  at  hand,  but  not  yet  come  \ 
Therefore  thofe  writs  to  the  Lieutenant  of  the  Tonjoer  and 
Sheriff  of  i>o«^(3K,  were  ordered  to  be  in  Englifo  *. 

1.  It  was  agreed  that  all  the  Prifoners  fliould  be  ar- 
raigned the  firfl  Day  before  any  of  them  were  brought  to 
Tryal,  and  the  next  Day  to  proceed  toTryal  with  one  or 
more  of  them  together,  as  fhould  be  thought  fit  upon  the 
place. 

King's  Coun-  3,  It  v/as  refolved  that  any  of  the  King's  Council  might 
cil  naay  pn~  pj-iyately  manage  the  Evidence  to  the  Grand  Inqueft,  in 
Evidence  to  order  to  the  finding  of  the  Bill  of  Indi<£lment,  and  agreed 
the  Grand  that  it  iliould  be  done  privately  ;  it  being  ufual  in  all 
J"'T'  Cafes,  that  the  Profecutors  upon  Indiftments  are  admitted 

to  manage  theEvidence  for  finding  the  Bill;  and  the  King's 
.    Council  are  the  only  Profecutors  in  the  King's  Cafe,  lor 

he  cannot  prcfecute  in  Perfon. 

Compaffiiig  4.  It  was  refolved  that  the  Indiftments  fhould  be  for 
the  King's  compalTmsj  the  Death  of  the  late  Kin?  (the  very  compaihng[ 
Treafon  ^^'^  imagnnng  the  Ivmg  s  Death,  bemg  the  i  realon  witnm 
1  tiawk.  51.  the  Stat.  25  Ed.  3.)  and  tiien  that  we  might  l-,ry  as  many 
|__H.P.  C.  127.  Overt  Afts  as  we  would,  to  prove  the  compaffingof  his 
Pr  n  F^  L  ^eath :  But  it  v/as  agreed,  the  acStual  Murder  of  the  King 
J23,  flioukl  be  precifely  laid  in  the  Indi£fment,  with  the  fpe- 

3.  inft.  12.      cial  Circumftances  as  it  was  done,  and  fnculd  be  made 

ufe  of  as  one  of  the  Overt  AiSlSj  to  prove  the  compalling 

of  his  death. 

Overt  Aa  not  :^,  It  ^v^as  refolved  that  if  any  one  Overt  Ad  tending  to 
L^en  "m"y' be  ^*'^'  compaffing  the  King's  Death,  be  kid  in  the  India- 
given  in  tvi-  meat.    That  then  any  other  A61  which  tends  to  the  ccm- 

dence.     This  -  pafTino" 

is  tiltei-edby  ^  ^ 

the  Statute  of      .     . ,,  -         t^  i-  '  •     t^     -n   ■,  r^  r> 

7  V\     "   c   ■^         ^  Al]  Lavf  Froceeainci;s  are  row  ^n  t'.ngtiln  ty  4.  L-'PO,  ^.  Lap, 
»    J  J*  ^'    '  '''    i6.     fi  Ceo.  1.  CKp    14,  in  "England  \  and  by  il  Geo.  2.  Cap.  6,  in 
'/,/.;',('.    S'.e  fonie  OblerVrttiuns  on  this  Ai'-era.tion,   in  3  Black - 
Cimi.  322, 


the  King's  Death,  may  be  given  in  Evidence  together  with 
that  which  is  laid  in  the  Indiiiment. 

6.  It  was  refolved  that  there  need  not  be  two  Witnefles       /^N 
to  prove  every  Overt  A£l,  tending  to  the  compaffing  of  the      S-^ 
King's  Death.     But  one  Witnefs  to  prove  one  Overt  A61  ^  sr.'lr^'zo^, 
tending  to  the  compaffing  the  King's  Death,  and  another  Sir, J.  Raym. 
Witnefs  to  prove  another  A£t  tending  to  the  fame  end,  are  S-  C 
fufficient ;    for  compafllng  the  King's  Death  is  Treafon.  ^^  ^^  ^-  3    » 
And  then  if  two  feveral  Witnefles  prove  two  feveral  Afts  %  H.p,C.286. 
tending  to  the  compaffing  the  King's  Death,  the  Treafon  is 

proved  by  two  Witnefles  as  the  Law  in  Cafe  of  Treafon 
requireth. 

7.  It  was  refolved  that  if  feveral  Perfons  be  indicted  Findjtrg  _     ■ 
together  in  one  Indi6tment  for  one  Crime,  in  cafe  fome  of  ?•■  ^^^^  fame^ 
them  be  fomid  guilty  by  one  Jury,   and  afterwards  fome  indiftmenr, 
of  the  fame  Jury  be  returned  for  Tryal  of  others  in  the  ^lo  caufe  of 
fame  Indi£lment  ;  it  is  no  Challenge  for  thofe  Prifoners     u     u^^'o 
to  fay,  that  thofe  Jurors  have  already  given  their  Verdi<ft,  .  g^  Xr.'  141* 
and  found  others  guilty  who  are  indicted  in  the  fame  In-  175,704- 
dictment  for  the  fame  OiFence ;  for  though  they  are   all 

indi£led  in  the  fame  Indictment  for  the  fame  Offence,  yet 
in  the  Law  it  is  a  feveral  Indictment  againft  every  one  of 
them,  and  the  Crime  is  feveral,  and  one  may  be  guilty  and 
not  another,  and  the  Jury  are  to  give  their  Verdi£l  upon 
particular  Evidence  againft  every  feveral  Perfon,  and 
therefore  the  finding  one  guilty,  is  no  Argument  or  Pre- 
fumption  that  thofe  Jurois  will  find  another  guilty- 

8.  It  was  refolved  that  if  feveral  Prifoners  be  put  upon  one  Severing  of 
Jury,  and  they  challenge  p'T'imptcrily,  and  fever  in  their  ^^p^V"" 
Challenges,  that  then  he  who  is  challenged  by  one,   is  to  " 
be  drawn  againft  all,  becaufe  the  Panxiel  being  joint,  one 
Juror  cannot  be  drawn  againft  one  and  ferve  for  another. 
But  in  fuch  cafe  it  was  agreed  the  Pannel  migbt  be  fevered, 
and  that  the  fame  Jury  may  be  returned  betwixt  the  King 
and  every  one  of  the  Prifoners,    and  then  tliey  are  to  be 
tryed  feverally,  and  there  the  Challenge  of  one  Prifoner  is 
no  Challenge  to  difable  the  Juror  fo   challenged   againft 
another  Prifoner.     And  the  cafe  of  Dr.  Eui/s  Servant, 
Plo.  Com.  100,  1 01,  was  agreed  to  be  good  Law,  as  to  the 
fevering  of  the  Pannels  in  that  cafe ;  and  accordingly  after- 
C  wards 


2  Sia^.  Tr,     wards  upon  the  tryal  of  Hnrrifon  and  others,  who  dial- 

lenged  pereinptordy,  and  levered  in  their  challenges,  par- 

^        X      ticular  Jurors,  the  Panels  were  fevered, 

V  -f  ^/  p.  It  was  refolved  that  when  Prifoners  come  to  the  Bar 

Irons  (o  be  to  be  tryed,  their  Irons  ought  to  be  tak"en  off,  fo  that  they 
p'ifon-r°*^-^t  ^^  "'^*'  "■"  ^"y  Torture  M'hile  they  make  their  defence,  be 
t*ieir  Tryal.  ^heir  Crime  never  fo  great.  And  accordingly  upon  the 
Bradon  137.    Arraignment  and  Tryal  of  Hewkt  and  otliers,  who  were 

3  I"'t.  34, 35.  broufdit  in  Irons,  the  Court  commanded  their  Irons  to  be 

bum.  2  12.  1  ,-r^. 

2  Hale  2,9.      taken  off*. 
a  Hawk.  436, 

'''      rp      <,  lO'  It  being  agreed  that  the  Murder  of  the  King  (hould 

a  Hawk*.  — o!  ^^  fpecially  found,  with  the  Circumftances  in  the  Indi6l- 

ment.     And  it  being  not  known  who  did  that  villainous 

'^idumjgyw-  Act ;  it  was  refolved,  that  it  fhould  be  laid  that  ^lidam 

^•"■f-  ignotiis,  with  a  Viibr  on  his  Face  did  the  Act ;  and  that  was 

well  enough  J  and  the  other  Perfons  be  laid  to  be  prefent, 

aiding  and  ailifting  thereunto.  ' 

1 ! .  The  compafling  i\\t  King's  Death,  being  agreed  to 
be  laid  in  the  Indictment,  to  be  29  Jan.  24  Car.  Primiy 
and  the  Murder  on  the  30//6  of  the  fame  J  fin.  It  was 
queftioned  in  which  King's  Reign  the  30//6  Jan.  fhould  be 
No  Year  laid  laid  to -be,  whether,  in  the  Reign  .of  King  Charles  the  firft, 
for  one  Ad.  qj-  King  Charles  the  fecond,  and  the  Queflion  grew,  be- 
caufe  there  is  no  Pra£tion  of  a  Day,  and  ail  the  A£ts  which 
tended  to  the  King's  Murder,  until  his  Head  was  a£tually 
fevered  from  his  Body,  were  in  the  time  of  his  own  Reign, 
and  after  his  Death  in  the  Reign  of  KingC6r/r/c'j-  the  fecond. 
And  though  it  was  agreed  by  ail,  except  Juftice  Mallett^ 
that  one  and  the  fame  Day  might  in  feveral  refpedts,  and  as 
to  feveral  Acts,  be  faid  to  be  intirely  in  two  Kings  Reigns, 
fo  that  in  feme  refpefts  the  whole  Day  may  be  afcribed  to 
one,  and  in  other  refpects,  the  whole  Day  afcribed  to  the 
other,  according  to  the  Truth  in  the  Matters  of  fa£t  which 
v/ere  acted,  either  in  the  Life,  or  after  the  Death  of  the 
firfi  King,  yet  becaufe  Juftice  MalUtt  was  earneft  that  the 
■whole  Day  was  to  be  afcribed  to  King  Charles  the  fecond, 
therefore  it  was  agreed,  that  in  that  place,  no  Year  of  any 

King 

*  In  Layt'f^  Cafe,  A.  D.  1722.  a  Diftindion  was  fakrn  be- 
tween the  Time  of  Arraignment  and  the  Time  of  Trial  ;  and 
:>ccoi-di!;^Jr  i.r/;'('?  flood  at  the  Bar  in  Chains  during  the  Time  of  his 
Airiiiti!u..e!i'.     4.  Black.  Com-  322,     6.  St.  Tr.  230. 


King  fhould  be  named,  but  that  the  compafling  of  the 
King's  Death  fliould  be  laid  on  the   igth  Jan.  24  Car. 
and  the  other  A£ls  tending  to  his  Murder,  and  the  Mur- 
der  itfelf  laid   to  be   Triceftmo  Menfis  ejtifdeiu    Ja/iuari/,        (  T  1"^ 
without  namine  any  Year  of  any  Kinp-,  which  was  a2;i'eed     u^    ,    ^ 

^  .         °        i  J  b'  to  2  Hawk.  ^53, 

to  be  certain  enough.  Bur.  1901V 

S.P. 

12.  It  being  agreed  that  the  Indi£lment  fliouid  be  for  Contmpa- 
compauing  the  King's  Death,  and  one  of  the  Overt  Afts  Cr'7'  "-f  ^'^^° 
to  be  the  a£lual  Murder  of  the  King  :  It  was  refoh'-ed  the- 
Indi6lment  fiiould  conclude  contra   pacern   fiuper   Donihil 

Regis  Coroff  ^  dignkaf  fttas,  Nee  non  contra  paceni  Donimi 
Regis  nunc  Coron^  ^  dignitat  fuas. 

13.  The  Queftion  M^as  put,  whether  the  Recorder  of  Chisf  Jud^e 
London  fliould  give  the'  Charge  to  the  grand  Inqueft  at  S'^^'h  Jii/'^g- 
HicFs-Hcdlf  where  the  Indictment  was  to  be  found,  the  jqi,| 

Fa<Sl;  being  in  Aliddkfex  ;  And  alfo  whether  Judgment  at 
the  SeiTions-houfe,  where  the  Prifoners  were  to  be  tryed, 
fhould  be  there  given  by  the  Recorder,  or  whether  the 
Charge  and  the  Judgment  fhould  be  given  by  the  Chief 
Judge  ;  And  it  was  agreed  that  both  fliould  be  given  by  the 
Chief  Judge.  And  accordingly  this  was  done  by  my  Lord  nrise  Day  wps 
JBridgeman,  and  he  gave  the  Charge  only  relating  to  en-  ^wj^i/aj,  ^f.h 
quire  of  the  Murderers  of  the  late  King,  without  mixing  o/C*-?!?.  12 
any  other  matter  then  to  be  enquired  of :  And  after  the 
Charge,  one  Indictment  was  preferred  againft  all  the 
King's  Murderers,  who  were  in  Prifon,  and  alfo  againft 
feveral  others  who  were  not  then  apprehended,  but  agreed 
they  fliould  be  attainted  by  an  Outlawry  upon  the  fame  In- 
dictment. And  the  fame  Day  the  Indictment  was  found, 
and  the  next  Day  delivered  at  the  Goal  delivery,  in  the 
Sefiions-houfe  in  the  Old  Bailey,  which  Day  all  the  Pri- 
foners were  arraigned,  and  pleaded  not  guilty,  but  after- 
ward fome  of  them  withdrew  their  Plea,  and  confefled 
the  Indidlment,  viz. 

14.  Sir   Hnrdres  Walkry  and    Geo.  Fleetwood,  vi^hich  Confeffion 
was  accordingly  recorded  by  the  Court,  and   agreed  by  after  not  guil- 
all  the  Judges,  that  it  might  be  done,  altho'  the  Clerk  ^^ij'^^^J^^^^ 
had  recorded  their  Plea  of  not  guilty  ;  for  the  Entry  is,  2, St.  Tr.'  30^.* 
that    fuch   a  one  pojlsa^    or   rcliEla  verijicatione  cognovit 
Indiciamcutiau, 

C  2  15.  Memo- 


15.  Memorandum,    TIjat    upon  the    Arraignment   of 

Henry  Marty?:,  his  Name  beina:  fo  written  in  the  Indict- 

(^12)      ment,  he  faid  his  Name  was  Marten,  and  not  Martyn  ; 

"Variance  in    ^^^  ^he  Court  agreed  that  he  being  known  by  that  Name 

Letter;  of       ot  Martyn,   that  was  well  enou8;h  in  an  Indiftment,  tho' 

2  s"^Tr^"    s   ^*'  ^"^  '■^^^  fpellecF  directly  as  he  fpelleth  it. 

a  Hawk!  328^       Memorandum,  That  the  Indiclment  was  in  Latin,  it 

beinp;  preferred  after  Michaelmas,  until  v/hich  time,  all 

Englijh  Proceedings  were  allowed  by  that   Convention 

which  was  fitting  when  the  King  was  reftored. 

And  after,  all  the  Prilbners  wlic  pleaded  not  guilty, 
were  convicted  upon  full  Evidence,  and  had  Judgment  of 
Kigh-Treafon. 
Commiffion-  Memorandum,  That  Secretary  Morris  and  Mr.  Annejley, 
eiveevidence  Pi^efitlent  of  the  Council,  were  both  in  Comm.ifiion  for 
as  Wiineires.  the  Tryal  of  the  Prifoners,  and  fate  upon  the  Bench,  but 
F-orker's  there  being  occafion  to  make  ufe  of  their  Teflimony 
^^l^-  againft  Hacker,  one  of  the  Prifoners,  they  both  came  otF 

s  HaMSfk".  608'.  ^rom  the  Bench,  and  were  fworn,  and  gave  Evidence, 
and  did  not  go  up  to  the  Bench  again  during  that  Man's 
Tryal ;  and  agreed  by  the  Court  they  were  good  Witnefies, 
tho'  in  CcmmifTion,  and  might  be  made  ufe  of. 
..*  St.  Tr.337.  J  (5.  Upon  the  Tryal  of  Coke  of  Greys-Inn,  wl^o  was 
of  Council  againft  the  King,  and  deli-\'ered  in  the  Charge 
againft  the  King  in  the  Traiterous  Court  called  the  Pligh 
Court  of  Juftice  ;  he  objected  that  he  did  not  draw  up  the 
Charge  ;  but  he  only  afted  as  a  Counfeilor,  and  did 
only  fpeak  Words  to  have  the  Charge  read,  and  demanded 
Judgment  againft  the  King  ;  and  he  faid  Words  did  not 
make  Treafon. 

Attmg  a  j.^^  j|.  ^^.gg  refolved  by  the  Court,  that  if  a  Paper  con- 

Couplel.  not        .    .'  -       ,  ,  ''         ,       .       '       ,  ,  f 

excufe  for      taming  treaionable  matter,    be  mdicted  by  anotlier,  yet 

Treafon.        being  known  by  Coke  to  contain  treafonable  matter,  and 

2  St.  Tr.  337.  beinp  delivered  by  him  as  a  Charge  againft  the  King  to 

take  av/ay  his  Life,  this  is  an  Overt  Acl  to  prove  that  he 

compaffed  the  King's  Death,  whici;  is  the  Treafon  he  is 

Indifted  for. 

Approbation        1 8.  And  in  the  Cafe  of  High  Treafon,  If  any  one  do 

in  High-         any  thing  by  which  he  fliewed  his  liking  and  Approbation 

'mSl'ih'ynW-  *^  *^^  Traiterous  Defign,  this  is  in  hmi  High-Treafon  : 

ty.         *        For  all  are  Principals  in  High  Treafon,  who  contribute 

iH.P.C.  127.  towards  it  by  Adtion  or  Approbation. 

19.  And 


tg.  And  it  was  refolved  that  tho'  in  cafe  a  Man  be  in       ^  I  '^^ 

dieted  only  for  Words,  that  is  not  High-Treafon.  But  if  a  tt  A  ,  '^'^ 
__,.'',._,,^  rr         if?--5T-»»        1  Words  are  an 

Man  be  indicted  tor  compailing  the  King  s  Death,  there  Overt  Aft  to 

Words  may  be  laid  as  an  Orert  Adl  to  prove  that  he  com-  prove  Trea- 

paiTed  the  Death  of  the  King,    as  it  was  in  the  Cafe  of  ^^^JV,    , 

Crohaga7iy  who  being  beyond  Sea,  fpake  thefe  Words,  &  jn  notis.  * 

/  will  kill  the  King,  if  I  can  come  at  him  ;  and  afterwards  '  H.P.C.  127. 

he  came  to  England,  and  was  taken  and  indifted  for  com-    ''°'  ^^'''  P- 

palling  the  King's  Death,  and  thefe  Words  laid  as  an  jToii.  2ozj 

Overt  Aft,  and  proved*,  and  he  had  Judgment  of  High-  Though  Ci. 

Treafon.     And  Co.'PL  Cor.  14.  agreeth,  that  Words  fet  F^:  ^"C'^t: 
,  ...  ^^  A  r>  1  i-i-        ueiaeainit  this 

down  in  writing,  are  an  Overt  Act  to  prove  the  compaihng  Opinion,  yet 

the  King's  Death,  as  in  the  Cafe  of  Cardinal  Posle  there  it  w^s  agreed 
cited,  and  Words  fpoken  are  the  fame  thing  if  they  be  l'^^'^  ^^  "° 
proved  ;  and  Words  are  the  natural  way  for  a  Man  where-  yet '  ^uare 
by  to  exprefs  the  Imagination  of  the  Heart.  If  it  be  any  becaufeofthe 
way  declared  that  a  Man  imagineth  the  King's  Death,  differentOpi- 
that  is  the  Treafon  within  the  Stat.  25  Edw.  -^.f  Words  will 

explain  the 
meaning  of 
20.  Memorandum,  That  upon  the  Tryal  of  one  Axtell,  an  Ail. 
a  Soldier,  who    commanded   the    Guards  at  the  King's  g^^^^J^^ 
Tryal,  and  at  his  Murder ;  he  juftified  that  all  he  did  was  conn-nand  of 

as '^'JsSupeiiour, 
no  excule  for 
*  From  this  Cafe  thus  cited  and  t'ne  Rule  that  is  grounded  on  ^ "^^^^o'^' 
it,  a  Reader  would  be  induced  to  conclude  that  the  Words  were 
the  only  Overt  Aft  laid  in  the  Indiftment;  but  that  is  not  the  Cafe, 
for  befide*   the   Words,  the  Indiftment  further   charged  that  he 
came  into  England  for  the  Purpoje  of  killing  the  King.     Foller's 
CroWn  Law,  203.     i  Hal.  116. 

•^  Kelyiig  feeth  no  difference  between  "Wovis fpoken  and nvritfe?!, 
which  is  this  (editions  Writings  are  permanent  Ihings,  and  if  pub- 
lifhed,  they  fcatter  the  Poifon  far  and  wide,  they  are  Afts  of  Delibe- 
ration capable  of  Proof,  not  liable  toMifcondruftion,  but  are  nak- 
ed and  undifguifed  as  they  came  out  of  the  Author's  Hand  :  Words 
are  tranfient,  and  fleeting  as  the  Wind,  the  Poifon  they  fcatter, 
confined  to  a  narrow  Circle  of  a  few  Hearers,  they  are  frequently 
the  Effeft  of  fudden  P,iffion,  eafily  mifunderftood  and  of  en 
mifreprefented.  Foiter's  Crown  Law,  p.  204.  And  it  has  been  laid 
down  on  more  Occafions  than  onefince  the  Revolution,  that  loofe 
Words  not  relative  to  any  Aft  or  Defign,  are  not  Overt  Afts  of 
Treafon.  4  Sr.  Tr,  581, '645.  i  Black.  Rep.  37.  i  Hawk.  58, 
in  notis.  Whether  Words  only  fpoken.  can  amount  to  an  Overt  Aft 
of  compafTing  the  King's  Death,  is  very  well  difcuflfed  in  H,  P.  C. 
from  III  to  120,  and  312  to  3225  and  in  Fofler's  C.  L.  196  to  207; 
who  both  conclude  againil  the  above  Affertion  of  Kelyng.— . 
Hawkins,  however,  had  doubts  on  the  Subjeft,  i  Hawk.  60. 
&  in  notis. 


^igjj  €reafon. 

•  T^*-  °^^^J-  as  a  Soldier,  by  the  command,  of  his  fuperiour  Officer, 
Jifferent.'""  whom  he  muft  obey  or  die.  It  was  refolved  that  was  no 
2  St.  Tr.  3^5   excufe,  for  his  Superiour  was  a  Traitor,  and  all  that  joyned 

1  Hawk.  s4.  li\m  in  that  A&  were  Traitors,  and  did  by  that  approve 
la  noa.-.  ^^^^  Treafon  ;  and  where  the  command  is  Traiterous,  there 

the  Obedience  to  that  Cornmand  is  alfo  Traiterous. 
"Bachjica.{,  Memorandum^  That  in  Eajler  Term,    14  Car.  2d.  John 

^bei^  ^"AHy  >^«  Ohy,  and  Miles  Corbet,  three  of  thqfc 
Cafe.  Perfons  who  prefuraed  to  Judge  the  late  Kin:^  to  Death 

2  H.  P.  C.40.  were  apprehended;   they  then  being  outlawed  upon  the 
Sd^'9         former  Indicflment  ;  and  they  were  brcuglit  to  the  King's 

I  i,ev.  el.  Bench  Bar,  and  demanded  feverally  what,  they  could  fay 

1  Keb.  244.  why  Execution  fliould  not  be  awarded  againft  them  (after 
J  Hawk.  5.  the  Indidlment  was  hrft  read  to  them)  and  they  pleaded 
Foft.  tir.  tJieywere  not  tne  lame  1  erions,  ind  thereupon  the  lame 
8  S.  T.  565.  -Day  a  Jury  was prefently  returned,  the  Court  fitting;  and 
Fxeciirioii  they  found  they  were  the  fame  Perfons,  and  fo  execution 
pwarued  up-  ■^^^r'X'cAs.d^,  which  M'as  after  done  accordinoly.  Note,  So  is 
In- Outlaw-  the  Report  in  the  Manufcript,  btd  the  Record  is  of  an  Attain- 

ly.  der  by  AiFt  of  Parliament  ;    but  there  might  be  an  Outlaiury 

Immediate      ^^jr^^ 

Tryal  upon         -^   ' 

Plea  that  the  Piifoners  were  not  the  fame  Perfons. 

(  r  a\  Mcniorandium,  That  in    Trinity  Term,    1^  Car.   2.   Sir 

_.  ^^  ^^  Hen.  Vane  was  indi6ted  at  the  King's  Bench  for  compaf- 
Fane's  Cafe,    ^'"g  ^^^  Death  of  King  Charles  the  2d,  and  intending  to 

2  St.Tr  435.  change  the  Kingly  Government  of  this  Nation  5  and  the 
'  H^^i' " ''    0"^6rt  ABs  which  were  laid,  were,  that  he  with  divers 

■  )N  .  5.  Q^j-,gj.g  unknown  Perfons  did  meet  and  confult  of  the  means 
to  deftrcy  the  King  and  Government;  and  did  take  upon 
"theiNdlsIaid  him  the  Government  of  the  Forces  of  this  Nation  by  Sea 
T.vere  A6ts  ^j^^j  Land,  and  appointed  Colonels,  Captains,  and  OfH- 
dearh'^of  Kino-  cers,-  and  the  fooner  to  effe£l:  his  wicked  Defign,  did. 
Ch.  the  tint,  ailually  in  the  County  of  Middlefex  ralfe  War.  And  up- 
aiKl  before  ^n  his  Tryal,  he  juiliued  that  what  he  did  was  by  the 
r-fio^ririg  of  Authority  of  Parliamerit,  and  that  the  King  was  then 
King  ck.  the  out  of  PofleiTion  of  the  Kingdom  ;  and  the  Parliament 
fecond.  was  the  only  Power  regnant ;  and  therefore,  no  Treafon 

^^^  ■  ■^-  *  could  be  committed  againil  the  King:  And  he  objetSled, 
that  a  levying  War  in  Surrey  could  not  be  given  in  Evi- 
dence to  a  Jury  in  Middlefex  ;  and  he  defired  to  offer  a 
Bill  of  Exception,  becaufe  tliefe  things  were  overruled 

by 


by  the  .Court;  and  in  this  C?.fe  tliefe  Points  wererefol- 

ved  by  the  Court. 

'  I.  That  by  the  Death  of  King  Charles  the   i/?,    that  LongParlia- 

ionp-  Parliament    was    a^luallv    determined :     notwith-  "^'^"^    ■iT^   , 
,1     ^T         1        yir-,      f  r^      ,■'•■',       •    n       11  1       1-n-  1    ved  Dv  Death 

Itandingthe  Atls  of  rarl lament  tnat  it  Ihould  not  be  diiiol-  ^f  j^e  King. 

ved,  but  by  the  confentofboth  Houfes.  For  every  Parha-  i  Hawk.  55. 
ment  is  called  to  confult  with  the  Perfon  of  the  King  who 
calleth  it-,  and  therefore  upon  his  Deatli  it  is  determined ; 
for  they  can  no  longer  confult  with  him  for  which  end 
they  were  called.  And  a  Cafe  was  cited  to  be  refolved, 
that,  where,  in  the  13  of  c^.  Eliz.  2:ci  AB  of  Parliament 
was  made,  that  a  Commiflion  of  Sewers  fliould  continue 
for  Ten  Years,  unlefs  the  fame  be  determined  or  repealed 
by  any  new  Commiflion,  or  by  Superdeas,  King  James 
granted  fuch  a  Commiflion  and  died  within  that  time  ; 
Adjudged,  that  the  CommilTion  was  determined  ;  for  all 
Commiflioners  are  determined  by  the  Death  of  the  King 
who  grants  them,  and  this  point  of  the  aftual  determina- 
tion of  that  Parliament  by  the  Death  of  Kjing  Charles  the 
I /?,  was  before  that  time  refolved  by  all  the  Judges  of 
England,  as  my  Lord  Bridgeman  told  me.  But  note,  there 
ivere  no  fpecial  Jf^ords' to  continue  the  Parliament  upon  the 
Kinp-'s  Death. 

o 

2.  It  v/as  refolved,  that  xho^  King  Charles  the  2d,  was     /,  p'^ 

de  facto  kept  cut  of  the  exercife  of  the  Kingly  Ollice  by      \     u) 

Traitors  an  J  Rebels  ;  yet  he  was  Z'zw- both  de   facfo  kk'^'^^^^^^l}?'-^^ 
,    CY  'I      1     11  .1         -?r^        1  •  1  -  '     -  out  the  Kinsf, 

de  jure.     Anci  all  tlie  ylc-ls  v/nicn  were  tione.to  tae  Keep-  yet  Traitors 

ing  him  out  were  High-Treafon.  agaiuft  him. 

3.  It  was  refolved  that  the  very  Confultatioh  and  Ad-  ^  ^^wk.  51. 
viflne  together  of  the  means  to  deflroy  the  Ki?ia:  and  his  \, '  ^  ,  , 
(jovernrnent,  was  an  Overt  Ad  to  prove  ttie  Compailmg  jelhoy  the 
of  the /<')^:^/2-'s  Death.  King  is  an 

•     4.  It  was  refolvf-d  tliat  in   tliis  Ciife,   the  Treafon  laid  Overt  A6t  to 
in  the  Indiament  being  theCompaffiug  of  the  King's  Pt-^J^'l.JJj^^f 
Death,  which  vvas  in  the  County  of  Middle/ex,  and  the  compaffing    ■ 
levying  Vf  ar  being  laid  only  as  one  of  the  Overt  Acts  to  ^^'^  Deacla. 
prove  the  compaihag  of  the  King's  Death,  tho'  this  levy- 
ing of  War  be  laid  in  the  Indiclirient  to  be  in  Middlefex, 
yet  a  War  levied  by  him  in  fyurrey,  might  be  given  in  evi- 
deiice  ;  for  being  not  laid  as  the  Treafon,  but  only  as  the 
■  Overt  Aj.51  to  prove  the  compjiTing,  it  is  a  tranfltOry  thing 
which  may  be  proved  in  anouier  Country.     But  if  an  In- 
didment  be  for  levying  Y/ai-,  and  that  made  theTrcafon 

for 


for  which  the  Party  is  indi9:ed,  in  that  Cafe  it  is  loc?., 
and  mull  be  laid  in  the  County  where  in  truth  it  was. 
No  b;i1  of  -,  It  was  refolved,  that  the  Stat,  of  W.  2.  Cap.  31. 

tdminar" '"   which  giveth  the  Bill  of  Exception,  extends  only  to  civil 
Caufes.  Caufes,  and  not  to  criminal ;  the  Words  of  the  Stat,  are, 

2  Hawk.  602.  Cum  aliquis  implacitatur  coram  aliquibus  JuJliciaruSf  ^c. 
1  Sid.  83.        ^j-j^  |.j^g  Intention  never  was  to  give  fuch  Perfons  liberty 

1  Keb   3F4.  .      T,.„        f^  .  r      °^  1  1  T  1  ^ 

1  Lev.  68.        to  put  m  iSuls  or  Jlxception,  tor  then  there  would  be  no 
a  Inll.  427.     Tryals  of  that  Nature  ever  difcharged  in  any  tim-e,  neither 

here  nor  in  the   Circuits,    if  evei-y  frivolous  Exception 

^vhich  a  Prifoner  would  make,  fbould  be  drawn  up  in  a 

Bill  of  Exception  ;  befides,  the  Court  is  always  fo  far  of 

Counfel  with  the  frifoner  as  to  fee  that  he  hath  right,  and 

if  they  find  any  thing  doubtful,  they  of  themfelves  will 

take  time  to  advife  :  But  the  Words  of  the  Stat,  are  plain, 

as  the  Court  agreed,    as  to  this  point. 

/■ , /^\  6.  Altho'  the  Treafon  of  compaffing  the  King's  Death 

^    V        ^      was  laid  in  the  Indifimcnt  to  be  the  'i^oth  of  May^  1 1  Car. 

foiimi*bv  the  ^''  Y^^  ^ipoH  the  Evidence  it  appeared,  that  Sir  Hen.  Vaney 

Jury  to  be      the  very  Day  the  late  King  was  murdered,  did  fit  in  Couri- 

feveral  Years  ciiforthe  ordering  of  the  Forces  of  the  Nation  againftthc 

betore  t.je       ^i„rr  that  now  is,  and  fo  continued  on  all  along  until  a 

fipiie  m  t'')e  '-'  .  ° 

Indi&.mc-nt.    little  before  the  King's  coming  in.     It  was  refolved  that 

2  Hawk.  614.  the  Day  laid  in  the  Inditlment  is  not  material,  and  the 

j  tiry  are  not  bound  to  find  him  gnilty  that  Day,  but  may 
find  the  Treafon  to  be  as  it  was  in  truth  either  before  or 
after  the  time  laid  in  the  Indi£lment ;  as  it  is  refolved  in 
Syer  sC?iic,  Co.  PJ.  Coron' 2'^o.     And  according  in  this 
Cafe  the  Jury  found  Sir  Hen.  Vane  guilty  of  the  Treafon 
in  the  Indi'flment  the  '^oth  of  January,   i  C-sr.  2 i- which 
was  from  the  very  Day  the  late  King  was  murdered,  and 
fo  all  his  forfeitures  relate  to  that  time  to  avoid  all  con- 
veyances and  fettiemcnts  m^ade  by  him  *. 
Mnrpthan24       y.  Memorandum^  That  in  this  Cafe  o(  Sir  Hen.  Fane f 
may  be  re-     j^^  being  to  be  tryed  at  the  King's  Bench  Bar,  before  he 
(Tin^iiial         came  to  his  Tryal,  it  w^as  confidered  by  myfelf,  and  others 
C;; lifer,  then  of  the  King's  Council,  that  it  was  pvllible  that  he 

a  St,  lr,435.  j-jiig}it  challenge  peremptorily,  and  fo  defeat  his  Tryal  at 
that  Day,  at  which  it  v/as  appointed,  if  there  ihouid  be 
only  24  Jurors  returned. 

And 

*  CoTifirmed  by  all  the  Judges  to  be  Law.  Lord  Bairrierino's 
Cife.  Folt.  9.  9  H.  'IV.  508.  3  Inll.  230.  I  Hala  361.  2  Hale 
'79,291. 


And  thereupon,  fearch  was  made  in  the  Crown  OITice,  ^'^-^  hpfove 
'and  it  did  appear,  that  in  Tryals  on  the  Crown   fide  for  xy  2  r-'p' 
Criminals,  the  Sheriff  might  be  commanded  to  return  38  more  than- 
nny  number  the  Court  pleafed  ;  and  accordingly,  at  hi&  24  might  be 
Tryal  the  Sheriff  returned  about  60  of  the  Jury  ;  and  af^r^^"!'^^'^^^"^ 
common  Law  in  Civil  Caufes,  it  feems  the  SheriiT  might  w'rilch  i?  outr d 
have  returned  above  24  if  he  pleafed  ;  And  therefore  by  by  that  Stat, 
the  Stat.  W.  2.  Cap.  38.'    It  is  recited,  that  whereas  the  J^'J^.';  ^reat 
Sheriffs  were  ufed  to  fummon  an  unreafonable  multitude  th-.t  Standoffs 
of  Jurors  to  the  grievance  of  the  People  5   it  is  ordained  "ot  ex  1  end  to 
that  from  thenceforth,   in  one   Affize,  no  more  fnail  be  ';,'"imnial 
fummoned  than  24,  which  <S/i7f.  extends  not  to  Jurors,  .i;,«.-j..!^p,^^j.  fgjT 
returned  for  tryal  of  criminal  Pei-fons;  the  like  may  bet  0  King, 
done  upon  a  Commifhon  of  Oyer  and  Temuner, 

Memorandum,  Th-^t  at  the  Seflions  at   Nfiugafe,    it.      Z' j  7  ^ 
Dec.  14  Car.  2.   T/}o.  T/jofig,  Geo.  Philips,   Francis  Stacks,  ^\^>  i^^r 
and  feveral  others,  were  indi6led  for  High-Treafon,  for  2  SrtTr.'lj.'-S. 
compafrmg  the  King's  Death,  and  the  Overt  A6ls  laid  in '.  Kawk.  5r. 
tbe  Indictment,  were  aifembling  themfelves  together,  and  '"  "°'^i^  "9- 
confulting  and  agreeing  to  deflroy  the  King.     Ac  ad  eaf~ 
dem proditiones perbnplendasy  the  confulting  to  feize  IVhite-^ 
bally  where  the  King  was  Hefident. 

1.  And  in  this  cafe.  It  was  refolved  by  all  the  Judges,  Coirfulthig  Js 
that  the  meeting  together  of  Perfons,    and  confulting  to  ^Viaw^kl  ^s 
deftroy  the  King,  was  of  itfelf  an  Overt  Aft  tc  prove  the  Foih  195. 
compafhng  the  King's  Death, 

2.  It  was  refolved  that  where  aPerfon  knowing  of  the  Cciice,':!:^icn.t: 
Defign  does  meet  with  tbxem,  and  hear  them  difcourfe  of  rV-^^f ",','!,  '~^ 
their  traiterous  Defigns,  and  fay  or  att  nothing  i  This  fo.^  and 

is  High-Treafon  in  that  Party,  for  it  is  more  than  a  bare  where  but 
Concealment,    which  is  Mifprifion,  becaufe  it  fnev/eth '^'' ^'^'^■"■^'O'^- 
hisliking,  and  approving  of  their  Defign  j  but  if  aPerfon  ;,,  nctis." 
not  knowing  of  their  Defgn   before,    come  into   their  Puft  20. 
Company,  and  hear  their   Difcourfes,  and  fay  nothing,  '  ^=^'''>k^^' 
and  never  meet  with  them  again  at  their  Confultations, 
that  Concealment  is  only  Mifprifion  of  High-Treafon. 
But  if  he  after  meet  with  them  again,  and  hear  of  their 
Confultations,  and  then  conceal  it,  this  is  Pligh-Treafony 
For  it  llieweth  a  liking,  and  an  approving  of  their  Dct- 
iign  ;   and  fo  Was  Sir  Everard  Dighys  Cafe,    who  in  the  i  St.  Tr.  224. 
Powder  Treafon  met  with  the  Traitors,   and  heard  their 
Defign,  but  upon  the  Evidence  it  was  not  proved  tliat  he 
D  faid 


l^iSfj^Crcafcn. 


Perfon- in  the 
fame  Trea- 
fon,  frnod 
Witrieffes. 
2  Hawk.  6oo, 

But  fee  Note 
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■wards  in  this 
Book,  fo.  49. 
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faici  any  Thing,  or  a£led  any  Thing,  and  he  had  Judg- 
ment of  High-Treafon. 

3.  It  was  refoh'cd  that  fome  of  thofe  Perfons  who  are 
equally  culpable  with  the  reil,  may  be  made  ufe  of  as 
Witneffes  againft  their  Fellows,  and  they  are  lawful  Ac- 

,  cuferr,,  or  lawful  Witnefles  witljin  the  ^tat.  i  Ed.  6.  12. 
i^^^  ^  Ed  6.  Cap.  1 1 .  ^,1  Mar.  1 .  and  accordingly,  at  the 
Ti'Val  of  thefe  men,  fome  of  their  Partners  in  the  Trea- 
fon  wer-e  made  ufe  of  againd  the  reft ;  for  lawful  Wit- 
neffes within  thofe  Statutes  are  fuch  as  the  Law  alloweth  ; 
and  the  Law  alloweth  every  one  to  be  a  Witnefs  who  is 
not  convi^led,  or  made  infamous  for  fome  Crim.e.  And 
if  it  were  not  ih,  all  Treafons  would  be  fafe  ;  and  it  M^ould 
be  impoffible  for  one  who  confpires  with  never  fo  many 
others  to  make  a  difcovery  to  any  purpofe. 

But  the  L.  C.  Baron  Ilaks  faid,  that  if  one  of  thefe  cul- 
pable Perfons  be  promifed  his  Pardon,  on  Condition  to 
give  Evidence  againft  the  reft,  that  difableth  him  to  be  a 
Witnefs  againft  the  others,  becaufe  he  is  bribed  by  faving 
his  Life  to  be  a  Witnefs,  fo  that  he  takes  a  difference 
where  the  Proniife  of  Pardon  is  to  him  for  difclofmg  the 
Treafon,  and  where  it  is  for  giving  of  Evidence  *.  But 
fome  of  the  other  Judges  did  not  think  the  promife  of  Par- 
don, if  he  gave  Evidence,  did  difable  him,  but  they  all  ad- 
vifed  that  no  fuch  promife  fhould  be  made,  or  any  threat- 
nings  ufed  to  them  in  cafe  they  did  not  give  full  Evidence. 

4.  7\itho'  the  Lord  Chief  Juftice  Bridgeman,  and  fome 
others  of  the  Judges  were  of  Opinion  that  thofe  Words  of 
two  Witneffes  in  cafe  of  High-Treafon,  were  repealed 
by  the  Stat.  &"  2  P/:.  ^  M.  Cap.  i  o.  which  enafts  that  all 
Tryals  for  Treafon  be  according  to  the  Courfe  of  the  Com- 
mon Law  :  And  at  Com.mon  Law,  one  Witnefs  is  fuf- 
ficient  to  a  Jury,  tho^  Co.  PI.  Cor.  is  againft  this  Opinion, 
yet  they  all  agreed  that  if  that  Law  for  two  Witneffes  be 
in  force,  yet  the  fame  two  Witneffes  who  are  to  the  In- 
dklment,  may  be  alfo  the  Witneffes  attheTryal:  And 
the  Law  doth  not  require  two  to  the  finding  the  Indi<5l- 
ment,  and  two  ethers  at  the  Tryal. 

5.  They 

*  The  Judges  who  diffented  were  Lord  Hale  and  Mr.  J,  Brown  ; 
and  Lord  Hale  is  of  the  fame  Opinion  in  2  H.  P.  C.  280:  But 
the  Opinion  of  the  Majority  of  the  Judge?  has  been  ruled  to  be 
Law,  in  Layer's  Cafe.  6  St.  1  r..259,  as  w  ell  as  in  the  prefent 
Cafe  ;  yet  for  the  Reafons  in  i  H.  P.  0.304.,  it  is  a  great  Objeftion 
to  the  Credibility  if  no:  to  the  Competence  of  the  Witxiefs. 


S;.  They  all  agreed  that  if  a  Confplrator  be  examined  Cnnfeflion  ^ 
before  a  Privy  Councellor  or  a  Juftice  of  Peace,  and  upon  I^^^^q^  p^roved 
his  Examination  -N^-ithout  Torture  confefs.  the  Treafon  ;  by  two  Wit- 
Jf   after  at  his  Tryal  he   deny  it,  and  two  V/itnefles  to  "^^J^s  good 
prove  that  Confefllon,  are  good  Evidence  againft  him  that  irfL^ff"*^^  ° 
made  that  Confeflion,  at  his  Examination  aforefaid  ;  and  2  Hawk.  365, 
In  that  cafe  there  needs  no  Witnefles  to  prove  him  guilty  604- 
of  the  Treafon  ;   for  that  Confeflion  puts  it  out  of  the  p^^   240!^*^' 
Statute  which  requires  two  "WitnelTes  to  prove  the  Trea- 
fon, unlefs  the  Party  fliall  without  Torture  confefs  the 
fame  •,  and  the  Confeflion  there  fpoken  of,    is  not  meant 
a  Confefllon  before  the  Judges  at  his  Tryal,  but  a  Con- 
feflion upon  his  Examination :    But  fuch   Confeifion  fo 
proved  is  only  Evidence  againfl:  the  Party  himfelf  who 
made  the  Confefllon,  but  cannot  be  made  ufe  of  as  Evi-      /^jo^ 
dence  againft  any  others  whom-  on  his  Examination  be      V    -^-^ 
confefl'ed  to  be  in  the  Treafon, 

6.  They  all  agreed  that  fuch  a  Confeflion  upon  Exami-  Confeffion^ 
nation  before  a  Privy  Councellor,  tho'he  be  not  a  Tuftice  before  a  Privy 
01  Peace,  is  a  Conieuion  witnm  the  meanmg  ot  the  ota-  ^3  aConf effion 
tute ;   and  the  rather  Lord  Bridgeman  faid,  becaufe  Jufti-  within  the 
ces  of  the  Peace  were  not  enabled  to  take  Examination  ^'^^'^• 
before  the  Stat,  i  ^2  P.  ^  M.  Cap.  13, 

Mimorandim,  That  a  Week  before  Chrijimas,  15  Car.  J„^^^^"^,^'' 
2.  my  Brother  Turner ^  myfelf,  and  my  Brother  yl/r/6er,  2.  ' 
were  appointed  by  the  King  to  go  to  Tork,  for  the  Tryal 
of  feveral  Perfons  there  taken  for  confplring  to  levy  War 
againft  the  King,  and  fome  of  them  did  a£lually  meet  in 
Farmeleigh-tvood  near  unto  Leeds,  with  Horfes,  Arms, 
and  Foot  Soldiers*  And  thereupon  there  was  a  meeting 
by  the  two  Chief  Juftices,  my  Lord  Hyde,  and  my  Lord 
Bridgema/1 ;  and  we  three  with  Sir  Jeff.  Palmer  the  King's 
Attorney,  and  Sir  Heneage  Finch  the  King's  Solicitor,  did 
thereupon  debate  feveral  Things  which  were  agreed  by 
us  all,  w'z. 

I .  That  if  feveral  Perfons  do  agree  to  levy  War,    ana  Several  Per- 
fome  of  them  do  actually  appear  in  Arms,  and  others  do  rai  fe^WW  "^^ 
not,   this  is  an  adlual  levying  of  War  in  all  of  them,  as  ^i.d  fome  sp- 
ift'ell  thofe  who  were  not  in  Arms,    as  thofe  who  were,  if  P^-^""  aftually 
they  be  proved  to  be  of  the  Plot  with  them  who  did  aftu-  '"rj^c.'^' , 
aiiy  appear  m  Arms ;  tor  there  are  no  Acceilanes  m  i  rea-  3  inft.  9,  10. 
fon,  and  therefore  all  that   are  in  the  Confpiracy  are» 
.equally  guilty. 

Da  In  ' 


I  Hawk.  55.        In  the  next  place,  we  being  informed  that  tlijo^  there 
was  a  Confpiracy  to  raife  War  in  the  North  Riding  of 
TorkJJjirc,   as  well  as  the  IFeJ}  Ridivg  M^here  ibme  did 
adually  appear  in  Arras,   yet  it  could  not  be  proved  that 
thofe  in  the  North  Riding  did  agree  to  therifmg  that  was 
in  the  JVejl  Riding,  or  that  they  kneM'  any  thing  of  it,  and 
{o  would  not  be  within  the  firft  Refolution. 
Ne-vv  Stiiture        And  thereupon  the  new  Statute  made  the   13  Cur.  2. 
J^P'"S^'|«^tyof'  for  the  fafety  of  the  King's  Perfon,  v/hich  maketh  the 
Perfoii'  ^^      Confpiracy  compafling  and  intending  to  raife  War,  to  be 
/^      \      High-Treafon,   in  cafe  they  exprefs  or  declare  fuch  Ima- 
V"^     J      ginations,  Intentions,  ^c.  by  Printing,  V\''riting,  Preach- 
ing, or  malicious,    and  adviied  fpeaking  ;    and  upon  that 
A(£l  it  was  agreed, 
I'h-s  Ajl  ex-     ■    2.  That  if  one  be  indiffed  for  imagining  or  intending  to 
pwcd-07iihe     jgyy  ^ar,  there  muft  be  feme  Overt  Ad  laid  in  thc'jn- 
'  /, .  2.  dicmient  to  prove  iucn  imagination,  as  there  is  at  this 

Fofh  T9.y  Day  in  Indidlments  for  compafiing  and  imagining  the 
V'''7'^''%  f'^^  King's  Death  ;  and  it  Vv^as  conceived  that  no  Overt  Adl 
■ii  E'lL  an  J  could  be  laid  to  make  itTreafon  within  that  Statute,  but 
e.'cj'ir.rJ  at  ouc  of  thofc  which  are  named  in  that  Statute,  w'z.  Print- 
t''  Drafk.      jjio-     Writintr, .  Preachincr     or  Malitious,    and  advifed 
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5r,  iiv noils  ipea-kmg,  and  we  were  intormed  that  no  Printing,  Writ- 
5.f,  '6.  ii^gj   or  Preaching  could  be  proved,  and  it  would  be  im- 

to.'l.iiif,.        poUibletolayfiicli  Words  j/S  could  be  faftened  on  them, 
and  to  prove  that  they  fpoke  them-,  but  in  general  we 
were  informed,    that  their  confulting  and  meeting  toge- 
i'lcr,  and  agreeing  to   raife  War  would  be  proved  j  and 
tistrcuptrii  it  was  rcfolved  that  the  befl:  and  li^feil  way  to 
proceed  againft  them,   was  to  indi<Sl:  them  for  com.paffing 
■.niA  imaginln'T  the  Death  of  the  King,  and  to  lay  the  meet- 
ing,   confulting,  and  agreeing  to  levy  War,  as  one  Overt , 
Ac}:,  and  the  atlual  levving  War  as  another  Overt  Aft, 
and  fo  proceed  upon  the' 5/.//.  25  Ed.  3. 
Coiil'iil-inii  to       3.   For  it  was  refolved,  and  agreed  by  all  now  as  it  was 
Ifvv  V/:u.  ''■     r.ef<-.re  it  w^amTong'sQ^-ic,  and  Sir  i/.  Vane's  Cafe, that 
','.'' ,^^ "'.'''.'?   '-■^^^'^  meeting  and  confulting  to  levy  W>ir  is  an  Overt  Aft 
(]■;,,,,  ij-ie       to  prove  the  compailing  the  King's  Death  within  the  iS/^^i. 
Oprah,  of  Ed.  3.     Akho'  the  confulting  to  levy  War  is  not  aftual 
"  !^-!''  Vj^'  levying  within  the  Statute,    and  fo  cannot  be  indifted 
'*'"''■  thereupon,  for  that   Treafon  of  levying   War.     Yet  if 
tJiey  be  indifted  for  the  Treafon  of  compafiing  and  ima- 
jiiuing  the  King's  Death,  that  confulting  to  levy  War  is 

aa 


pa 


an  Overt  Aft  to  prove  that  Treafon,  altlio'  C?.  Pi.  Cor.  14. 
delivers  an  Opinion  againft  this. 

4.  It  was  refolved,    that  if  Perfons  do  a61;ually  levy      /_     \ 
War,  fothat  theymay  be  indi£ted  for  the  Treafon  of  le-      V        / 
vying  of  War,  within  the  5/^//.  a^'^d  3.  Yet  tliey  ^^^  ff^J^^j^^ 
be  indicted  for  compaffing  the  King's  Death,  and  tlieir  ■;o  prove  the 
a£lual  levyinff'  of  War  may  be  hiid  as  an  Overt  A6c  to  comnsfling 
prove  the  compaffing  the  King's  Death  :  And  tho'  Co.  PL  Seafh."^'' 
Cor.  14.  be  of  another  Opinion,  yet  that  is  no  Law:  For  Dyer  308. 
he  exprefely  contradicts  himfelf,  for  he  reports  the  CafePl.  73. 
of  the  Lord  C(?j;^y6^«/,    l  Jacohil. 

And  the  Cafe  of  the  Earl  of  EJJex^  43  Eli-z.  where  it  i  St.  Tr.  507. 
was  refolved  by  all  the  Judges,  That  the  gathering  of 
Men  together  to  compel  th.e  King  to  yield  to  certain  De- 
mands, or  to  remove  ill  Councellors,  was  an  Overt  A61 
to  prove  the  compaffing  of  the  King's  Death,  for  which 
they  were  indiited,  fo  Co.  PI.  Cor.  11.  accords,  and  in 
the  fame  Book,  Fo.  14,   l^c.   agreeth,  That  if  a  Subjefb 
confpire  with  a  Foreign  Prince  beyond  Seas  to  invade 
the  Realm,  and  prepare  for  the  fame  by  fome  Overt  A£l:, 
this  is  a  fufficient  Overt  Aft  to  prove  him  guilty  of  Trea- 
fon in  compaffing  the  King's  Death,    And  it  was  obferved  Frror=!  in  Co. 
that  in  thefe  Pofthumous  Works  of  Sir  E.  Coke,  of  the  ^Jg^x}^^^'^' 
Pleas  of  the  Crown,  and  Jurifdidlion  of  Courts,   many  Courts,  of 
great  Errors  were  pubiifhed,  and  in  particular  in  his  dif-  TrRafon,  and 

courfe  of  Treafon,  and  in  the  Treatife  of  Parliaments.  Parxia- 

nients. 

5.  It  was  agreed  that  the  bare  knowledge  of  Treafon,  Mifprifion  of 
and  the  concealment  of  it  was  not  Higli-Treafon,  but  Treafon ; 
Mifprifion  of  Treafon.     But  in  Cafe  any  thing  be  proved  ^aJno""^ 
upon  Evidence,  that  the  Party  liked  or  approved  of  it.  Ante  17.' 
then  it  is  Pligli-Treafon  •,  or  if  the  Party  knew  of  the  De-  '  Hawk.  %6. 
fign,  and  after  fuch  Knowledge,  m.et  v/ith  the  Confpira-  4Dlack,Com. 
tors  at  their  Confultation  :  or  if  he  v/ent  knowinp-Iv  to 

their  Confultationsfeveral  Times,  this  is  Evidence  of  his 
Approbation  of  the  Defign,  and  is  High-Treafon. 

6.  It  was  agreed  that  to  make  a  Mifprifion  of  Trea-  What  requi- 
fon,  there  muii  be  a  Knowledge  of  the  Defign,  and  of  ^'^  to  make 
the  Perfons,  or  fome  of  tliera  j  for  a  Man  cannot  be  faid  XrSibn!"  "^ 
to  conceal  what  he  dgtlniot  know  j  and  therefore,  if  one 

tell 
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Hawk.  i'j.  tell  /.  5.  in  general,  that  there  will  be  a  rifnig  -withoiit' 
acquainting  him  with  the  Perfons  who  are  to  rife,  or  with 
the  Nature  of  the  Plot,  If  I.  S.  conceal  this,  this  is  no 
Mifprifion  ofTreafon,  becaufe  he  hath  no  Knowledge  of 

tlieTreafon.- 

vhaMsa'dif-      7*  ^t  was  agreed  that  if  one  knew  of  aTreafon,  and 
covdry,  snd     knew  foine  of  the  Confpirators,  and  then  tell  other  Meii 
-^batnot.         in  general  Terms  that  there  will  be  a  rifing,   ^'*r.  with- 
1  Hav/k.^ST.    om-  jj  clifcovery  of  the  Plot,  or  the  Traitors,  fuch  a  Dif- 
courfe  will  not  acquit  him  from  Mifprifion  of  Treafon  by- 
con  cealment  of  it,  becaufe  notVv'ithftanding  thofe  general 
Difcourfes,  both  the  Treafon  and  the  Traitors  are  con- 
cealed by  him. 

l^^h?^t  fliall  g_  ^^.,j  j.^  (,3fg  fuch  aPerfon  who  knoweth  of  aTrea- 

•i  Treafon.  •f'on,  and  the  Traitors,  and  difcovers  all  he  knoweth  to 
another  Perfon  who  is  not  a  Privy  Councellor,  or  a  Juf- 
tice  of  Peace,  or  hath  Authority  to  take  Examinations  con- 
cerniTlg  it,  it  was  doubted  whether  fuch  a  difcovery 
would  acquit  him  from  concealing  of  Treafon  which  is 
Mifprifion. 

Tn>}m'sC?Se.  Atihe  Seflions  in  the  Old  Braley,  20  Feh.  15  Car.  2. 
SSt"  <io  ./'^^^  Tivypi  v/asindifted  on  the  Stat.  25  Ed.  3.  of  High- 
1  Bav^.k.  51,  Treafon,  for  compaiTmg  and  imagining  the  King's  Death, 
S'^-  and  the  Overt  AQi  laid  in  the  IndicSlment  v/as,  the  Print- 

Printing  ingof  a  Seditious,  Poifonous  and  Scandalous  Book,  enti- 

i  r-aionabJe     ,yi        a    cr-       .-r       r  .i      r  ,■  r  cr    n-  1 

Pofitiojis  an    t^^<^">  ^    -^  reatije  Oj   the  iLxerutwn  of  jujtue^  luhercin  is 

Over!.  A-flto  charl\^  proved  that  the  Exeadion  of  Judgment  and  'Jiifdce  is 
make  good  ^j.  ,.,;//  ^/,^  Peoples  as  the  Magijlrate]  BiiPjy  and  if  the  Magif- 
rrent  for  trates  pervert  Judgment,  the  People  are  hound  by  the  Laiv  of 
ton.p^ifTiiig  God  to  execute  Judgment  n.vithovA  them.  And  befides  that 
the  Kir.fe'.s  Title  of  the  Book,  feveral  Pafiages  in. the  Book  were  fet 
forth  in  the  Indiclment,  which  in  fubflance  were,  firft,^ 
That  the  fupreme  Magillrate  is  accountable  to  the  Peo- 
ple. 2.  The  People  are  incited  to  take  the  Management 
of  the  Government  into  their  own  Hands.  3.  The  Peo- 
ble  are  encouraged  to  take  up  Arms  againft  the  King  and 
his  Family.  4.  They  are  flirred  up  to  revolt,  as  an 
Aftion  honourable  and  confcientioas,  and  Encourage- 
ments 


Death. 


ments  given  to  any  Town,  City  or  County  in  the  three 
Kingdoms  to  begin  the  .Work.  5.  The  People  are  ex- 
horted, not  only  to  cafl  oif  their  Allegiance,  but  to  put 
the  King  to  Death.  And  upon  the  Evidence  it  was 
proved,  that  Tivyn  being  a  Printer,  by  himfelf  and  Ser- 
vants printed  this  Book  ;  That  he  corrected  fome  of  the 
Sheets,  and  that  he  fcattered  many  of  them  to  be  fold  j 
and  he  was  found  guilty,  and  had  Judgment  for  Righ- 
Treafon,  ,and  was  accordingly  executed. 

At  this  Tryal  were  prefent  of  the  Judges  the  Chief  ju£- 
tice  Hycky  and  myfelf,  and  alfo  my  Brother  Wylde  Re- 
corder of  London,  and  refolved  by  all  clearly,  That  Print- 
ing and  Publifhing  fuch  v/icked  Pofitions,  was  an  Overt 
A61  declaring  the  Treafon  of  compaffing  and  imagining 
the  King's  Death,  which  was  alfo  agreed  by  the  Reft  of 
the  Judges  upon  our  Difcourfe  with  them.  At  the  fame 
Seflions  Pinion  Dover ^  Tho.  Bretujier,  and  Nathan  Brookes^  Breivfler  and 
Printers  and  Bookfellers,  were  indicted  at  the  Common  ^roo/Cv'sCafe. 
Law,  as  for  a  great  Mifdemeanour  for  printing  and  pub-  ^  }'  ^^'  -^*^» 
lifhing  one  Book,  called.  The  Speeches  and  Prayers  of  ' 
Harrifon,  Cook,  Hugh  Peters,  and  others  condemned  for' 
the  Murder  of  the  late  King,  in  which  were  many  def- 
perate  Paflages,  juftifying  their  Villainy  ;  and  another 
Book  called,  The  Phoenh:,  or  Solemn  League  and  Covenant ; 
In  which  alfo  were  Paffages  of  dangerous  Confequence. 
And  they  being  found  guilty,  it  was  refolved.  That  tho' 
Printing  be  a  Trade,  and  felling  of  Books  alfo,  yet  they 
muft  ufe  their  Trade  according  to  Law,  and  not  abufe  it, 
by  printing  or  felling  of  Books  fcandalous  to  the  Govern- 
ment, or  tending  to  Sedition.  So  in  cafe  of  a  Councel- 
lor  at  Law,  he  may  plead  his  Clyent's  Caufe  againft  the 
King ;  but  if,  under  Colour  of  that,  he  takes  upon  him 
to  vent  Sedition,   he  is  to  be  puniftied. 

Memorandum.  Cooke's  Cafe,  a  Lawyer  in  Grafs-Inn,  j   , 
who  managed  that  villainous  Charge  againft  the  late  King  a  Sc.  Tr.  337* 
at  his  Tryal,  would  have  excufed  himfelf,  becaufe  he  act- 
ed only  as  Counfel  •,  but  that  would  not  ferye  his  turn  ; 
he  was  executed  v^^ith  the  Reft.     And  in  this  principal 
Cafe  the  Perfons  were  told,   that  the  King  had  dealt 

Jvlercifully 


24  !pi0!j^Crcafon. 

Mercifully  with  them,  that  he  did  not  proceed  againfl 
them  capitally,  and   they   were  all  fined,  viz,  Breivjier 
Judgment        loo  Marks,  and  Dover  and  Brookes  40  Marks  apiece,  and 
again  ft  every    of  them  to  ftand  in  the  Pillory  ^  one  Day  at  the 

-^l^"^"^'^^^  Exchat:(^ey  from  Eleven  to  One,  and '  another  Day  in 
Bmithfeld,  for  the  fame  Time,  witli  Papers  on  their  Hats, 
declaring  their  Offence  for '  printing  and  publifhing  fcan- 
dalous,  treafonable,  and  faftious  Books  againft  the  King 
and  Governm.ent,  and  to  lie  in  Goal  without  Bail  till  the 
next  Goal  Delivery,  and  then  to  make  an  open  ConfefTion 
and  Acknowledgment  of  their  Offences  in  fuch  "Words  as 
fhould  then  be  Directed  ;  and  afterwards  to  remain  in 
Prifon  during  the  King's  Pleafure,  and  not  to  be  dif- 
charged  before  every  one  of  them  put  in  good  Sureties  by 
Recognizance,  themfelves  in  400/.  apiece,  and  two  Sure- 
ties for  each  of  them  in  200/.  apiece,  not  to  Print  or 
Publifli  any  Books  but  fuch  as  fhall  be  allowed  by  Autho- 
rity. 

Newgate  SeJftonSy   14  Oclober,   14  Car.  2. 

S«f  t-K  sCate.       Mary  Raven,  alias  AJlon,  was  indifted  for  dealing  two 

*37.^^^  '       '  Blankets,  three  pair  of  Sheets,  threePillowbiers,  and  other 

Goods  of  William   Cannon.     And  upon  the  Evidence  it 

appeared,  that  fne  had  hired  Lodgings  and  Furniture  with 

them  for  three  Months,  and  during  that  Time,  conveyed 

C     PI  Cc     "^^"^1  ^^  Goods  which  fhe  had  hired  with  her  Lodgings, 

lo''    108.    '    ^Jit^  fhe  herfelf  ran  away  at  the  fame  Time  *.  And  it  was 

I  Hawk.  546,  agreed  by  my  I^ord  Bridgcman,  myfelf,  and  my  Brother 

'"^^  IVylde,  Recorder  of  London^  then  prefent,  that  this  was 

no  Felony,   becaufe  fiie  had  a  fpecial  Property  in  them 

by  her  Contratl,  and  fo  there  could  be  no  Trefpafs ;  and 

there  can  be  no  Felony  where  there  is  no  Trefpafs,  as  it 

was  refolved  in  the  Cafe  of  Holmes,  who  fet  fire  on  his 

own  Houfe  in  London,   which  was  quenched  before  it 

went  further.   Vide  the  End  of  this  Book,  Kelyng  contra  8 1 . 

s  Hawk.  546        ^t  the  fame  Seffions  one  was  indift ed  for  Murder,  and 

"?•  upon  his  Tryal  was  found  guilty  of  Manslaughter,  and 

tlien  offered  to  plead  the  King's  Pardon,  which  upon  fight 

of  it  pard(j7i  fdoniam  Ijf  felonicara  i-nferfeccori  of  the  Man 

ilainj   Non  objlant'  the  Stat,  of  10  i?,  3.  ^!f  1 3  R.  %,  which 

was 

_*  Altered  by  Stat.  3,  4.  W.  &  M.  2,9.   Vide  Poftea  Se.    J)t~ 
Mied  to  be  Law,  and  found  Feiouy. 


wzs  agreed  by  us  all  to  be  a  Pardon  of  Murder,  notwitb- 
ftanding  the  Proceedings  in  Rifkabee^aChfe  by  Ro//s  du~  March  213. 
ring  the  late  Troubles,  and  then  the  Qa^eftion  was,   if  ^^u^^[?^^•    . 
now  the  Party  had  not  loft  the  Benefit  of  his  Pardon  ;  for  ^2,  ^.  ^' ^ 
he  that  pleads  a  Pardon  confelleth  the  FacEi,    and  relyeth  Wilfon  150. 
upon  the  King's  Mercy:  And  therefore,  if  after  his  Par-  ?^-p^3?^"^, 
don,  he  plead  not  guilty,  he  waved  his  Pardon,  which  is  ,50  '     '    '^' 
clear  Law  *'.  But  here  the  Quejflion  was,  becaufe  this  Par-  B.  Cor,  200.- 
don,  here  by  the  exprefs  Words  pardons  Man-flaughter 
only,  and  then  by  reafon  of  the  non  ohjlant  it  extends  to 
pardon  Murder,  whether  tho'  he  waved  it  as  to  Murder, 
he  might  not  make  ufe  of  it  as  to  Man-flaugliter.     And 
^s  to  that,   there  being  forae  diiterence  in  Opinionj  the 
Party  was  bailed,  and  had  a  Certificate  from  us  of  the  Na- 
ture of  the  Cafe,  and  thereupon  obtained  a  n.ew  Pardon. 
But  it  was  agreed  by  us  all,  if  the  Pardon  had  not  ex  - 
tended  to  pardon  Murder,  he  could  not  poiTibly  make  ufe 
of  it.   And  therefore,  upon  this  Tryal,  he  \vas  only  found 
guilty  of  Man-flaughter,  he  might  plead  that  Pardon,  and 
itfliould  have  been  allowed  :  And  after,  when  he  came  to  ^'o^'^f  °"^ 
plead  his  new  Pardon,  and  that  was   allowed,  he  paid  allowance  of 
Gloves  to  the  Judges,  which  is  a  due  Fee  for  that,  Vide  Pardons. 
4  ^.  4.    10  ^.  Fulton  dcpace  88.  u.  ^  ^^'•^■^-  ^^a- 

Memorandum^  In  the  aforefaid  Cafe  it  was,  moved,  that  Stat,  3  H.  7. 
the  Court  fhould  not  abfolutely  difcharge  the  Perfon.but  fi^'"  commit- 
ought  to  commit  him  or  bail  him,  vmtil  the  Year  and  a  •^'"o.^ext-^''-'d's'" 
Day  after  the  Faft  com.mitted,  by  the  Statute  of  3  H.  7.  o  1    tofuch 
C.  I.'   But  upon  fight  of  that  Statute  it  appeared  that  that  as  ar-  a«]uit- 
Statute  extends  only  where  Perfons  are  indicted  for  Mur-  'f    ^^^  j^iur- 

i  ,  Qcr    sriu  to 

der,  and  are  acquitted,  there  they  are  to  be  committed  or  fuch  a^  t>ie 
bailed  till   the  Year  and  a  Day  pafl,  that  if  anyone  will  f^i'nti  guilty 
bring  an  Appeal,  he  may  be  forth-coming :  But  extends  °      f''}~, 
not  to  Perfons  who  being  indicted  for  Murder  are  found 
guilty  of  Man-flaughter,  ory^"  defendendoy  or  by  mifchance. 

At  the  fame  Selfions,  one  John   Roberts  was  inditled  Cne  acquit- 
as  a  Principal  in  a  Burglary,  and  upon  the  Evidence  it  ted  of  t!ie 
aDpeared,  that  he  was  only  acceflary  after  the  Fa6l,  by  P'"i"^!pf'lFa(a 

i  ^  •*  •'  -'  '      ■'    cannot  alter 

'Le  arraigned  as    ArcefTary  betore  the   Faft,  but  he  raay  be  arraigned  again  as 
ActelVary  after  the  Fuil. 

*  But  fee  the  King  and  Haines  Wils.  2(4.  where  the  Benefit  o£ 
an  A-1:  of  Grace  was  allo'^ed  af^er  the  general  llfue  plei-did. 
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receiving  thofe  who  did  it,  and  the  Goods,  and  there- 
upon it  was  doubted,  that  if  the  Jury  fhould  acquit  him, 
as  they  muft  upon  this  Indictment,  whether  he  might  af- 
terguards be  indi£ted  as    Acceflary.     And  therefore  to 
avoid  all  doubt,  the  Court  difcharged  the  Jury  of  him,  and 
ordered  another  Indi£lment  to  be  againft  him  as  Accef- 
Acceflary  be-  fary.     But  afterwards,  upon  Confideration  of  the  Books, 
fore  or  after,  vve  did  agree,  that  the  Law  was.  If  one  was  indicted  as 
toacquitalon-^'^"^^'^?^^"^  acquitted,    he  cannot  after  be  indicSted  as 
Indictment     Acceflary  before  the  Fatfl :  But  notv/ithftanding  fuch  Ac- 
^^^■■'"^'ipa'-  quittal,  he  may  be  indi6ted  as  acceflary  after  the  Fa£t, 
S  P  C  44  "70?  '^"^^  ^^"^^  Reafon  is,  becaufe  he  that  commands  or  advifes 
Suni.224'2it4.  a   Robbery,  Burglary,  or  Murder  to   be  committed  is 
1  Hale  626.     quodam  inodo  guilty  of  the  Fa61:  ;    And  therefore  if  he  be 
Pof}Tn^i7    r,  found  not  guilty  of  the  Fa61:,  being  indicted  as  Princi- 
Foih  30,  con-cipal,  he  cannot  afterwards  be  tried  as  Acceflary  before 
^ra.  the  Fact,  becaufe  by  the  former  Verdidt,  he  is  found 

of  Irtwwp'/*^  not  to  be  guilty  of  the  Fa<£t,  which  extends  to  all  guilt 
Afk^ms.  before  the  principal  Fa£t  committed.     But  an  AccefTary 

*  St,  Tr.  783.  after  is  not  guilty  in  any  fort  of  committing  the  Fa£t,  for 
it  was  done  before  he  knew  any  thing  of  it ;  therefore  if 
he  be  tried  as  Principal,  and  found  not  guilty,  he  may 
be  after  indi£ted  as  Acceflary  after  ;  for  that  is  an  Of- 
fence fubfequent  to  the  committing  of  the  Fa£t,  and  is 
for  receiving  the  Felons,  or  after  the  Fa£t  done,  which 
is  an  Oflence  of  another  Nature  :  So  are  the  Books, 
27  AJ[.  FL  10.  8  H.  5,  6,  7.  And  fo  have  the  !Prefldents 
i?rii;'s  Cafe,    upon  Examination  always  been   at  Newgate  Seflions. 

fxcule  he  At  the  fame  Seflions,  Eckvard  Reio  wzs  indi£ted  for 

Ff-rfor^  v.ho     killing  Natkamel  lleiu  his  Brother,   and  upon    the  Evi- 

^_<ve  ^he         dence,  it  was  refolved,  that  if  one    gives  Wounds  to 

1  Hawk  "i  10   another,  who  negle£ts  the  Cure  of  them,  or   is  difor- 

derly,  and  doth    not    keep  that  Rule    which   a    Perfon 

wounded  fliould  do  •,  yet  if  he  die  it  is  Murder  or  Man- 

flaup-hter,  according  as  the  Cafe   is  in   the  Perfon   who 

gave  the  Wounds,  becaufe  if  the  Wounds  had  not  been, 

the  Man  liad  not  died  ;  and  therefore  neglect  or  diforder 

in  the  Perfon  who  received  the  Wounds,  fliall   not  ex- 

cufe  the  Perfon  who  gave  them. 

At 
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At  the  fame  Seflions,  Thomas  Middlcton^  Tooth-drawer  MhMefon's 
on  Ludgate-hilly  was  indided  for  marrying   two  Wives,  -p^'^^o^^vives 
and  upon  his  Tryal,  he  produced  a  Sentence  of  Divorce  a„i  Party 
from  his  firfl:  Wife  under  Seal  Caufa  Adidterij,  of  her  Divorced 
Part,  and  agreed  that  he   was  not  within  that  Statute,  ^^^'f(!^^f^"l^,'^ 
for  Rooke's   Cafe  was  ftronger,  which   fee,   i  Cro.  461.  Stat.n  Jacob. 
where  the  Divorce  was  cai.fa  fevitia,  and  that  adjudged  SeJ  Vine 
to  excufe  from  the  Statute.  S'L"'^ 

Cafe.  1 1  St.  Tr.  19S.     i  Hawk.  174.     t  H.  P.  C.  694: 

At  the  fame  Seflions,  one  Henry  Burgefs  Wcl?,  indicled  Bw-gr/s's 
for  breaking    up    a  Chamber  in  Somerfet-houfe,  and  the  Cale.        _ 
Indidment  laid  it  to  be  dom'  Manconal'  of  the  Perfon  e.,tT,.v^/"^ 

0  0/71  nl'c  ^  /l  '  ~ 

who  lodged  in  it.     And  it  was  agreed,  that  the  Inditl-  knufe,  not  the 

ment  was  not  good,  becaufe  all  Somerfet-houfe  is  one  intire  Manfion- 

Houfe  of  the  ^leen-mother^  and  all  who  Lodge  in  it  are  ^./ho'a'ljideth^ 

her  Servants  ;  and  therefore  it  ought  to  be  doni  ManconaP  i„  \x  -,  otlicr- 

oi  xht  ^een-mother.     So   for  White-hall,  which  is    the  wife  of  a 

King's  Houfe  ;  and  it  differs  from  the  Cafe  of  an  Inns  of  f '^^"^'^^'" '" 

o  '  IntTs  or '.^.ourr. 

Court,  where  every  Gentleman  hath  a  feveral  Interefl,  ,  Hawk.  (62! 

and   therefore   there  every    feveral    Chamber   is   ^/w^wj- 2  Ha^vk.  500. 

Manconal'  of  the  Perfon  who  hath  the  Intereft.  ^l":  ^^'j!  39- 

I  H.P.C  52.?, 

557.     2  Hawk.  499.     Sum.  237,8.     Lee-v.Ganfel    Coivperi.    aSaik.  531. 

At  the  fame  Seflions,  one  John  Legg,  being  indided  /p^g'-Cafe. 

for  the  Murder  of  Mr.  Robert  Wife.     It  was  upon  the  ^^.^'^t''  ">h 

-n/r       1  Ml  1  1  Kill  one  w;tn- 

lividence  agreed,   that  if  one  Man  kill  another,  and  no  out  Cawi'e, 

fudden  Quarrel  appeareth,  this  is  Muder,  as  Co.  9.  Rep.  the  Aiddain 

fol.  61.  b.  Makelly'^  Cafe.     And  it  lyeth  upon  the  Party  S^^^J  p,.|f^'^,^ 

indicted  to  prove  the  fuddain  Quarrel.  er  to  pio.e. 

1  Hawk.  124. 

And  in  this  Cafe  it  was  alfo  agreed,  that  if  two  Men 
fall  out  in  the  Morning,  and  meet  and  Fight  in  the  Af-  c^arrel  in 
ternoon,  and  one  of  them  is  flain,  this  is  Murder,  for  Morning, 
there  was  time  to  allay  the  Heat,  and  their  after-meeting  ^ightm  Af- 
iS  of  Malice.  Murder! 

I  Hawk.  122,  123.     Foft-  27. 

At  the  fame  Seflions,  George  Thorhy,  being  indi£led  Thorely's 
for  Robbery,  refufed   to   plead,  and  his   two  Thumbs  ^^^'n 
were  tyed  together  with  Whipcord,  that  the  Pain  of  that  ^i^i^  ^" 
might   compel   him  to  plead,  and  he  was  fent  av/ay  fo  Thumbs  tyed 
tyed,  and  a  Minifl;er  perfwaded  to  go  to  him  to  perfwade  together  with 
hinij   And  an   Hour  after  he   was  brought    again  znA\^^^YC  -\q. 
E  X  pleaded. 


2  Hawk.  467.  pleaded.     And  this  was  laid  to  be  the  condant  Pradlce 

at  Newgate  *.  t- 

What  Cir  A7^,,-^^  Xhat  although  if  an  Officer  or  other  Perfon  kill 

in'quirr.wr  another  in  preferving;  the  Peace,  or  a  Parent,  Mailer,  or 

where  one  Schoolmafter  kills  his  Child,  Servant  or  Scholar  in  chaf- 

kills  another  tizing  or  con-etling  him,  this  fliall  be   faid  to   h^  per 

the  Feace^  or  ■^'{/''''^^''^'"^•'j  7^^  Vide  Stat.  iJacC.  8.  for  dabbing,  there 

-where  a  Pa-  ^t  the  End  of  it,  there  is  z provifo,  that  the  Statute  fhall 

rent  orMaf-  not  extend  to  any  Perfon  who  (hall  kill  in  keeping  and 

\%-^\  "  \  preferving  the  Peace,    fo  as ■  the   Man-llauehter  be  not 

Cnild  or  ber-  ■»  .      o         .  ^  ^  o 

vaiitinchcl  Committed  willully  and  of  purpofe,  under  pretext  ok 
tizii  g-  keeping  the  Peace  j    nor  to  a  Pvlailer  or  Parent   in  chaf- 

1  Hav\k.  105.  ^j^ipp-  his  Child  or  Servant,  befides  his  or  their  Intent  or 
Sum.  38.     '     Purpofe,  fo   that  thofe  Circumftances  are  inquirable   in 

thofe  Cafes. 

Clergv,  the  Vkk  o  E.  s.  2^.     One  demands   his    Clergy,  and  the 

Court  Jiidge  Court  took  the  Ecok  arid  turned  him  to  a  Verfe,  and  he 
not  ihe  Ordi-  could  not  read  w^ll,  but  read  one  Vfcixl  in  one  Place  and 
nary.  anotlier  Word  in  another  Place.     And  the  Judges  alked 

2  Ha^k,  305,  f]-,g    Ord'niary   if  he  would  have  him  j  and  he  anfv/ered 

''  yea.     The   Judges  bid  him  coiifder,   and  told  him   the 

Court  was  Judge  of^jis  reading,  and  if  the  Court  fhould 

Judge  he  did  not  read,  -the  Ord'.nary  fliould  be  fined,  and 

the  i'rifcr.er  haiiired,    iK.tVviibilanding  his  d'^rnanding  of 

111  the  Ab"       fi;-,    :,:'',    1^-  \'  ^ -    ', ';iced^    V^de    I'liz  Jlbndiiment.^  titido 

It^ncecf  the     ^.-,/^-^  ,_^  ,  ^  -  .    ,,1'  ^;,e  Eiid  of  the  Cafe  m  the  Book 

r  .,,,r  „.-,r       "t  i-.ar!'e,  i'/:..  0  _^ .  .,;..  280.  leveral  13ooks  ai^e  cited  where 

deliver  the       in  the  Abfcr.ce  of  tlie  Ordinnrv.  the  Court  delivered  the 

BookF.N.B.  Book  to  thePriA^ner,   ^7^' the  fmieBook. 

66,  h.  accord-  _  - 

iiigly  the  Court  delivered  the  t;ook  in  abfence  of  the  Ordinary.  2  Hawk.  506,  7. 

2  Hale  3?i.  A  Man  who  had  abjured  the  Realm  for  the  Death  of  a 

Pardon  vo-d,   ]vj^^,-j^  ,.,.03  brouglit  to  the  Bai'j  and  being  demanded  what 

Kinp-  d'd  noi   ^^'^  could   fay,  why    Execution   fhould  not  be    awarded. 

take  notice      lie  pleaded  the  King's   Pardon,   v/hich  was  difallowed, 

the  Party  had  tecaufc  there  was  no  mention  in  it,  that  he  had  abjured  j 

^  M  ' %.'  ,,,   and  after   he  prayed   his  Clerev,  which  was  difallowed 

vt  fiip;-a  ;   and  aiter  he  pleaded,   he  was  taken  out  of  a 

Snucfumy,   and  def  red  to    be  reftored,  which  the  Court 

refufed,   and  faid  he  Ihou'd  not  have   that  Plea,  becaufe 

being  aflced  what  he  could  fay,  why  Judgment  and  Exe- 

*  Ihis  Praclice  is  rend'.red  unuetefiiHry  by  (2  Gi.q,  3.  C.  io. 

cut  ion 
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cutlon  fliould  not  be  given  and  awarded  againfl  him,  he  When_  a  Pri- 

had  pleaded  his  Pardon,  and  that  beinGT  difallowed,  he  ^°"^V^/^r  , 
*  r  .111  1       T>i  -1  •  T  manded  what 

fliould  not  be  received  to  plead  any  other  r lea,  which  was  he  can  far, 

ruled  accordingly,  for  he  M^as  hanged.     So   Note^   Tho' whv  Judg- 

a  Prifoner  in  fuch  a  Cafe,  muil  at  his  Peril  plead  fuch  a  "^t"/  ^""^^^ 

"  ■*•  *■  *-^^  y  r       ^        ^  not  be  ^iven 

Plea  as  he  will  (land  to,  for  it  is  peremptory  to  him  if  the  His  (iWi  Plea' 
matter,  ^r.  pleaded  be  judged  againft  him  ;  yet  after  fuch  is  perempto- 
Plea.hemay  and  oua;ht  to  have  the  the  Benefit  of  his '■^' '^ ^'^f  J^ 

'  '  °  over-ruled. 

Clergy.  yet  Clergy 

allowed  in  that  Cafe  after  Plea  judged  againfl  him. 

At  the  Seffions  {qx  Neivgate^    20  April  1664.     16  Car.  Jojnei'&Caia, 
1.  The  Chief  Juftice  Hyde,    myfelf,  and  Juftice    Wylde 
prefent.  One  Johyi  Joyner  was  indidled  for  llealing  a  Cop- 
per, and  upon  the  Evidence  it  appeared  the  Copper  was 
fixed  to  the  Freehold,   and  he  broke  it  up  and  carried  it 
away ;  And  thereupon  the  Jury   was  direeled  by  the 
Court,    that  he  was  not  guiltv,  becaufe  it  was  no  Felony  ,  Whereupon 
But  my  Lord  Chief  Juftice  Hyde  faid,   that  it  being  fo  Jgr^pflf,"'^"^ 
rank  a  Trefpafs  the  Jury  might  find  it  Specially,   that  he  the  Court ' 
did  take  up  the  Copper,  but  that  it  v/as  fixed,  and  fo  leave  raav  give 
it  to  the  Court,  to  judge  whether  Felony  or  no,  and  there-  J"%P^^,"'^P, 
upon  the  Court  judge  it  Trefpafs,  and  fine  him,  and  give  ^^  *"* 

him-other  Punifliment  fit  for  fuch  a  Trefpafs,  as  the 
Court  did  in  Holmes's  Cafe,  Cro.  I  Part.  376,  377.  But  i  Jones.  35T. 
my  Brother  Wylde  and  I  differed  in  that  Point,  and  faid  '  Hawk.  166. 
it  was  not  like  Holmes's  Cafe  ;  For  there  all  the  fpecial 
Matter  was  expreffed  in  the  Indictment,  viz.  That 
Holmes  being  poffeffed  of  a  Houfe  in  London.,  did  Felonice 
fet  on  Fire  his  own  Houfe  and  burn  it  with  intent  to  burn 
the  Houfes  of  other  Men  near  adjoining,  and  of  this  the 
Jury  found  him  guilty,  and  before  Judgment,  becaufe  the 
Court  doubted  "whether  it  was  Felony  or  no,  the  Record 
^A'^as  removed  into  the  Kings-Bcnchy  and  the  Advice  of 
all  the  Judges  taken,  and  agreed,  that  it  was  no  Felony  : 
And  thereupon  all  the  fpecial  Matter  being  in  the  Indidl- 
ment,  and  he  found  guil'y  of  that  as  it  was  laid,  in  Law 
it  being  no  Felony,  he  was  found  guilty  of  the  Trefpafs, 
for  which  the  Court  gave  Judgment  againft  him.  But  in 
this  Cafe  he  is  inditled  generally  for  flealing  a  Copper, 
which  may  not  be  fixed,  and  if  the  Jury  fliould  find  him 
guilty  generally,  the  Court  muft  give  Judgment  as  for 
Felony.  For  the  fpecial  Matter  that  it  was  fixed  is  not 
laid  in  the  Inditlmcnt.  And  it  would  be  diflionourable 
or  rhe  Court  in  fo  plain  a  Cafe    as  this,  to  fuffer  the 

Jurj^ 
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Jury  to   find    a  fpecial  Vertlicl,   fo  all  agreed  that  the 
Jury    fliould    find  him  not  guilty,  which  was  done  ac- 

l  Hawk  "62  .co^f^i"gly>  ^^^'■'  ^  ^^-  7-  io>  ^-  Though  Felony  includes 
^*  Trefpafs,   yet  if  the  Party  indidled  be  difcharged  of  the 
Felony,  which  is  Principal,  he  is  thereby  acquitted  of  the 
Trefpafs,  tamcn  ^lare  of  this,  and  Vide  the  Book. 

P'lUarT^Cz.^^.       ^^  "^^  iTccm  Seflions  John  Locoj}  and  Lazvrence  Villars 

Burglary  to     were  indided  for  Burglary  for  breaking  and  entering  a 

break  an        Man's  Houfe  with  an  intent  to  Ravilh  his  Wife,  and  were 

N^gln  wkh  ^   f°^"^  guilty,  and  had  Judgment  to  be  hanged.     Upon 

an  intent  to     the  Evidence,  the  Faci  was  very  foul,    for  the  Woman 

commit  Fe-    wag  actually  ravifhed  by  one,    and  afterwards  thrufl  a 

^°'U'  y    <.  Torch  betwixt  her  Legs,  ^c. 
I  Hawk.  164.  6  »    ^ 

At  the  fame  Seflions  there  was  this  Queflion,  One 

WilLlurmrz  James  Turner  and  TVilliam  Turner ^  at  CLrjJImas SeiTions 

laft,  were  indifted  of -Burglary  for  breaking  the  Houfe  of 

Mr.  Tryton  in  the  Ni'^Ist,  and  taking  away  great  Sums  of 

H^^  r^-      Money  :  and  thereupon  James  Turner  was  found  guilty 

the  Nieht       and -executed ;  hnt  William  Turner  wtxs  then  acquitted. 

fteal  Goods     And  now  there  being  great  Evidence  that  William  Turner 

thence  of  fe-  -y^^as  in  the  fame  Bui;glary  -wdth  James  Turnery    and  there 

and  be  ind'id-  ^^^^^g  47^   of  the  Money  of  one  Hilly  a  Servant  to  Mr. 

ed  for  that      Trytoiiy  flolen  at  the  fame  Time,  which  47/.  was  not  in 

Burglary,  and  the  former  Indictment,  they  would  have  indifted  William 

Goo^^oi^     Tz/r^^r  again  now  for  Burglary,  for  breaking  the  Houfe 

of  the  Men,   of  Mr.  TrytoUy   and  taking  thence  47/.  of  the  Money  of 

and  be  ac-      Hills ;  but  we  all  agi'eed  that  William  Turner  being  for- 

quitte  ,  he  merly  indidled  for  Burelarv  in  breaking  the  Houfe  of 
cannot  be  at- -_      {_,  1  n      --^      i-      /^       1        °  1  •        1    1 

terwards  in-    tVlr.  irytoVy  and  Itealmg  his    Goods,  and  acquitted,  he 

difted  for  the  cannnot  now  be  indicted  again  for  the  fiime  Burglary  for 
Burglary,  but  |3^gjj],jnp.  ^^  Houfe -,  but  v/e  all  a-Treed,  he  mio;htbein- 
may  for  the        .  "  ,  '-^  ^. 

Felony,  for     di6ted  for  Felony,  for  ftealing  the  Money  of  Hill.     For 

dealing  the  they  are  feveral  Felonies,    and  he  was  inditted  of  this 

^°°^^"^/  Felony  before,  and  fo  he  was  indicted.     And  afterwards 

which  vere'  -^  ^old  m.y  Lord  Chief  JufLice  Bridgeman  what  we   had 

taken  out  of  done,  and  he  agreed  the  Law  to  be  fo  as  we  had  di- 

thef?.me  reded. 


Houfe. 
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At 


a^urtfer  anti  tti)tx  <B^cntc0.  3 1 

At  the  Lent  AJ/izes  at  Cambridge.    l6  Car.  2.     Clement  ^^w^^«'sCare. 
Simfon  was  indicled  for  breaking  an  Houfe   in  the  Day  Go^sVn^ 
Time,  no  body  being  in  the  Houfe,  and  dealing  Plate  to  one  Place  in 
the  Vahie  of  lo/.     And  upon  the  Evidence  it  appeared,  a"  Houfe  to 
that  he  had  taken  the  Plate  out  of  a  Trunk  in  which  it  xh^ef '  who* 
was,  and  laid  it  on  the  Floor  ;  but  before  he  carried  it  intended  to 
away,  he  -was  furprifed  by  People  coming  into  the  Houfe.  ^eal  them  is 
And  the  Chief  Juflice  Hyde  caufed  this  to  be  found  Spe-  f^f^'J;,^^^^, 
cially,  becaufe  he  doubted  upon  the  Stat,  of  29  Eliz.  Cap.  ed  before  he 
15.  That  ena6ls,   that  if  any  one  be  found  guilty  of  the  carry  them 
Felonious,    taking    away  any  Goods,     ^c.   out  of   any  ^^^J'c  , 
Houfe  in  the  Day-time,   above  the  Value  of  5s.  he  fhould  Th.ef  do  fo 
not  have  the  Benefit  of  his  Clergy y  Whether  this  were  a  Jn  the  Day- 
taking  away  within  the  Statute.     And  on  the  1 1.  June,  1'™^' .  "^ 
^  A 11    1      T     1        1     •  1  1  '    r<   ^n-        Dreaking  an 

Car.  1.     All  the  Judges  being  met  together,  this  C>ueltion  Houfe  no 

was  propounded  to  them,  and  agreed  that    Clergy  was  body  being 
taken  away  in  this  Cafe.     For  the  Stat,  of  39  Eliz.  does  therein,  his 
not  go  about  to  declare  what  fliall  be  Felony,  but  to  take  taken  away 
away  Clergy  from  that  kind  of  Felony.     For  breaking  an  by  Stat,  39 
Houfe  in  the  Day-time,  no  body  being  therein,  and  ileal-  ;^^'^'  'O*^® 
ing  Goods  above  the  Value  of  five  Shillings,  fo  that  the  ^gva^  the 
Felony  is  at  Common  Law  ;   And  by  the  Common  Law,  value  of  5^. 
breaking  the  Houfe  and  taking;  of  Goods,  and  removing  ^  Hawk.  141. 
them  from  one  Place  to  another  in  the  fame  Houfe,  with  ^„'   '   --S  "• 
an  intent  to  fteal  them   is  Felony  j  For  by  this  taking  2  H.P.C.  358. 
them  he  hath  the  Pofleflion  of  them,  and  that  Is  Stealing  F*-^-'^-  '08. 
and  Felony.     Vide  for  this  i-j  Jf.  PL  39.  Br.  Corone  107   \,^^^-  ^^'' 
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rreed  by  all,  that  it  was  no  Felony  in  the  ["^"y  ^"i^l'^' 
e  Wife  being  together  with  the  Hufbandin  HufDand  h 


At  the  fame  Time  it  was  propounded  to  all  the  Judges  Huiband  and 
If  a  Man  and  Jiis  Wife  go  both  together  to  commit  a  ^"^^'fe commie 
Burglary,  and  both  of  them  break  a  Houfe  in  the  Night,  Fdofiy^toge- 
and  enter  and  (teal  Goods  5  what  Offence  this  was  in  the  ther,  no  Fe- 
Wife,  and  agr 
Wife  ?  for  the 

the  Acl,  the  Law  fuppofeth  the  Wife  doth  it  by  coertion  guiltv,  other- 
of  the   Huiband,    and  fo  it  is  in  all  Larcenies  ;  but  as  to  wife  in  cafe 
Murder,  if  Huiband  and  Wife  doth  join  in  it,  they  are  both^guthy. 
both  equally  guilty,   Vide  7.  E  1.  F.  Corone  160.    27  AJf.  j  Hawk.  3,4. 
PI.  40.  F.  Corone  199.   Poulton  de  pace  126,   h.      And  the  and  in  notis. 
Cafe  of  the  Earl  oi  Sommerfet  and  his  Lady,  botli  equally  i  St.  Tr.  34?, 
found  guilty  of  the  Murder  of  Sir  Thomas  (J-verbury^  by  35'- 
po\'ibning  him  at  the  Tower  of  London. 

At 


52  puttier  ant!  ctljct  <£>!^mct0. 

Ann  Da'vls's       At  the  Goal  Delivery  for  Neivgate,  holden  3  i  Aiigujl, 
I  Ha'wk.  121.  ^^  ^^^'  ■^"  ^■^y  Lord  Bridgcman,  myfelf,  and  my  Brother 
Wylde,  Recorder  of  London^  being  prefent  5  Ami  Davis 
■was  indifted  for  murdering  her  Male  Bafcard  Child,  and 
the  Indidment  was  not  fpecial  as  the  Statute  is  for  con- 
cealing it,   isfc.  But  the   Indiftment   was   quod  Infaniem 
7nafculum  vhmmpartunit  qui  quhhim  infans  mnfculus  adtunc 
tsf  ibid,    vivus    cxijlcns  natus  per  legem  hujus  regni  AngV 
fpuriusfuit^  AiigUce^  a  Baftard,  and  then  goethon  in  the 
ordinary  Form,    that   fhe    murdered   it,  and  doth  not 
izT-Tawlc.  618,  conclude  Contra  formam  Statut.     And.  it  was  doubted  by 
^'9-  us,  whether  the  Indictment  ought  not  to  be  fpecia-L  And 

'"  '9'  wecaufed  Prefidents  to  be  fearched,  and  2  Car.  i.  there 

was  a  fpecial  Inditlment,  but  after  4,  5  (s'  6  Car.  i.  All 
the  Indictments  were  as  this  is,  and  Mr.  Lee,  Clerk  of 
the  Peace  iox  Loudon,  faid  that  theJ*"orm  was  altered,  and 
made  as  it  is  now  by  the  Advice  of  the  Judges  at  that 
Time,  who  agreed  that  Claufe  which  is  now  in  the  In- 
diftment,  fliould  be.  put  in  and  to  conclude  generally  con^ 
aH.P.C.  280.  tra  paceiii^  l^c.  and  not  to  coiicIuAq,  contra  forniam  Statut. 
For  Murder  was  an  Offence  at  Common  Law  ;  and  the 
Statute  declareth,  that  where  the  Child  is  concealed,  it 
fliall  be  taken  to  be  born  alive,  and  if  it  be  dead  it  fhall 
be  taken,  that  it  was  murdered,  and  fo  the  Statute  doth 
not  make  a  new  Offence,  but  maketh  a  Concealment  to 
be  an  undeniable  Evidence  that  flie  murdered  it  >  and  fo 
the  Court  was  fatisiied,  and  v/ent  on  upon  the  Indi£t- 
Sppclal  Yer-  n:ent,  and  upon  the  Evidence  it  appeared,  that  the  Pri- 
«iU^.  foner  lived  in  a  Chamber  by  herfelf,  and  wcRt  to  Bed  on 

Thurfda'y  Night  well,  without  any  Pain,  and  in  the  mid- 
dle of  the  Night  waked  full  of  Pain,  and  knocked  for  fome 
body  to  come  to  her,  and  one  Woman  heard  her  knock, 
but  came  not  to  Iier,  and  the  fame  Night  flie  was  de- 
livered of  a  Cldld,  and  after  fhe  put  the  Child  in  a  Trunk, 
and  did  not  difcover  it  till  Friday  Night  foUowino-,  and 
this  was  found  fpecially  to  have  the  Advice  of  ail  the 
Judges,  whether  that  knocking  for  help  at  the  Time  of 
her  Travel  (altho'  fhe  concealed  it  after  one  E)ay)  exempts 
her  from  that  Statute.  For  there  was  no  fign  of  any  Hurt 
upon  the  Body  of  the  Child.  But  thus  far  it  was  agreed 
l;y  us,  that  if  tliere  be  an  intent  in  tlie  Woman  to  conceal 
tJic  Child,   then  it  is  Murder  by,  that  Statute,  though  in 

trutii 
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truth  the  Child  was  dead  born.     But  if  there  was  no  In-  If  no  Intent 
tent   to  conceal  it,    or  if  fie   confefs  herfelf  nvith  Child  ^I^'qw^ 
before  hand,   and  after  flie  is  furprifed  and  delivered,    no  not  Murder 
body  being  with  her,  this  is  not  within  the  Statute,  be-  wihin  the  , 
caufe  there  was  no  intent  to  conceal  it,  and  therefore  in     u^'^^i! 
Cafe,  if  there  be  no  fign  of  hurt  upon  the  Child,  it  is  no  * 

Murder. 

At  the  fame   Seffions  Jojeph  C/arke  was  indicted  In  Jo/'^p^Clark's 
London  for  High-Treafon,   for  Coining  of  Money,  and  ^^  .  ^°'' 
upon  the  Evidence  it  was  proved  againft  him  in  London^  Money, 
as  it  ought  to  be,  the  Indiftment  being  there,  but  a  great 
deal  of  more  Evidence  was  given  againfi:  him  of  commit- 
ting the  fame  Crime   in  Middlefex^  and  in  EJJeXy  which     , 
was  agreed  to  be  good  Evidence  to  fatisfy  the  Jury.  15  a. 

One  Richard  Oliver  who  had  been  partner  with  Kim  in  OUvsj-'s 
the  Crime,  and  formerly  convifted  for  that  Crime,  and  Cafe. 
had  obtained  the  King's  Pardon,  was  ufed  as  a  Witnefs  ^  J^'p  q  ^°^' 
againft  him,  together  with  other  Witnefles.     And  it  was  in  noti's. " 
agreed  by  us  all,  that  the  bare  uttering  of  falfe  Money, 
though  the  Party  know  it  be  falfe  Money,  is  not  High- 
Treafon,   nor  Mifprifion  of  Treafon  ;    For  nothing  is 
Mifprifion  of  High-Treafon  but   concealing  it,  yet  the 
uttering  of  falfe  Money  is  a  great  Mifprifion  finable,  if 
the  Party  know  it  to  be  falfe  :  But  if  he  that  utters  it  t  Hawk.  62, 
know  the  Perfon  that  coined  it,  or  if  one  help  a  Cciner 
with  Inftruments  and  Tools  to  coin  withal,  or  furnilh  him 
with  Silver  for  his  coining,  and  Money  is  coined  accord- 
ingly, in  every  of  thefe  Cafes  it  is  High-Treafon  in  them 
who  utter  the  Money,  or  affift  the  Coiner  with  Materials, 
for  they  are   all  aiding  to  the  Treafon ;  and  in  High- 
Treafon,  every  one  who  giveth  aid  or  afliftance  to  it,  are 
Principals  ;  for  there  are  no  AccelTaries  in  Treafon,  and 
they  are  guilty  of  Coining  as  well  as  he  that  coined  it. 

A  Form  of  Convi£lion  for  High  "Ways,  by  the  View 
of  a  Juftice  of  Peace,  which  he  is  to  return  to  the  next 
Seffions,  and  a  Form  of  an  Order  thereupon,  which  I 
had  from  my  Lord  Hyde. 


F  Memoran- 


Bedforii.      Memorand'  quod  Un^ Jujliciaf'  Dorri  Regis  ad  pdcem 

J  Hawk.  414.  in  Com.  prad.  confervand'  fee  non  ad  diverfas  feloiiias  ^ 

^Ci«  1^'  tranfgrejfion^   ^  al,  malefaEla  in  eod,   Com^  perpetraf  audi-, 

end  ^  terminand'  ajfignat^  ad  banc  Generalem   SeJfio?iem. 

pacts  Com.  prad.  tent,  apud— infra  Com.  prad. did 

^c.  Anno  Regni  Dom^  &c.  eorarjt  prefat. — ^ — 'jfujlic. 
pacts  in  Com.  prad.  mrtute  8tatut.  Dom.  Eliz.  niiper 
Regina  AngV  in  Pai'liamefito  tenf  apud  WeJlinorC  12  die 
jan.  Anno  nuper  Reginx  5  ^  fecundum  formam  i^  effeclum 
(ilcl.  Statut.  Intitulat.  An  A6t  for  the  reviving  of  a  Sta- 
tute made  An^  2^3  Phil.  ^  Ma.  for  the  mending  of 
High-ways,  ft/per  propriam  notitiam  ftiam  prefentavit  qd. 
^uadam  cumunis  ^  Antiqua  Regia  via  injra  paroch.prad. 
in  Com  pmd.  qua  ducit  de  Paroch.  prad.  ad  de — villain  in 
Com.  prad.  ( mercatoriain  villa  exijlen.j  a  quodam  loco  vocat. 
in  Paroch.  pried,  ufque  ad  quendam  pontem  communiter  vocat. 
in  Parocha  pnediM  non  eji  bene  ^  fiifficient.  reperat.  k^ 
(mejidat.  fecundum  formam  ^  effeB  Statut,  prad.  fed  moda 
g/?  in  magno  decaf u  it  a  quod  fubditi  die.  Dom,  Reg.  per  viam 
prad  cum  equis^  plaitfiris,  Carrucis  t^  Carriagijs  ^  aP 
neceffarijs  fuis  prout  folebant  I3'  debent  abfque  magno  periculo 
iranfirefeu  labor  are  non  poffunt  in  cujus  ret  teflimonium  prid, 
—7nanum  l^  figillum  fuum  appofuit. 

Ordo  fuper  Super  quo  ad  eandem  General  Sefjionem  pads  ibid'  tent,  die 

anae.  ^  anno  fupradiBis^  prad.  ftfUciarij  Dom.  Regis  ad  pacem 

DiB.  Dom.  Regis  in  Corn.  pmd.  confervand.  afjig.  nat.  affef 

faver.  k^  impofuerunt finem  40I.  levand.  de  Inhabitantibus  dicf 

Paroch.   de^r.-in  quorum  DefecP  via  pred'  non  eJl  bene  ^ 

fiMcienter  repay  at  fecund,  formam  Stat,  prad.fi  prad.  via  no'n 

Jttfu^cienter  repaired,  l^  emendat.  ante FeflumfcJL    Johan'nis 

Baptifl.  prox.futurum. 

SSlabll ''  Memorandum,  Upon  fuch  a  Convlftion  the  decay  of 
on  this  Con-  the  High-vv^ay  cannot  be  traverfed,  but  they  may  plead, 
viftipn.  that  fome  other  Perfon  ought  to  repair  it,  and  traverfe 

^2'^'^R^*"'  ^^^^  ^^^y  ought  not,  but  the  decay  being  upon  View  of  a 
s.p.  i6q!'      Juitice  of  Peace  cannot  be  gainfaid  or  traverfed. 


Thii, 


This   is  the  beft  way  to  have  all  High-ways  amended 
if  the  Juftices  of  Peace  would  do  their  Duty.     My  Lord 
Hyde  alfo  told  me,  that  it  was  refolved  by  all  the  Judges 
inGaye's  Cafe,   2  Car.  I.  that   if  a  Recufant  who  was  ^'^^'^  ^?^®' 
proclaimed  at  the  Affizes  according  to  the  Statute,  ten-  ^gj.  procla- 
der  himfelf  the  next  Affizes  to  plead  or  traverfe,  ^c.  he  mation  to  ap- 
Kiuft  appear  in  Ferfon,  and  he  is  to  be  in  Cufhody  ;    for  P^^^  in  Per- 
the  Words  of  the  Statute  and  of  the  Proclamation  are^  be'^'n^Cufto- 
that  he  fliall  render  his  body  to  the  Sheriff  of  the  County,  dy. 

I     At  the  Seffions  in  the  Old  Bailey  holden  there  the  1 2  Felony  in 
OBober  r  664.     A  5//-^  Throjler  had  Men  come  to  Work  in  JJ°  hibn'-^ln" 
his  own  Houfe,  and  delivered  Silk  to  one  of  them  to  the  Delivery 
Work,  and  the  Workmen  ftole  away  part  of  it.     It  was  of  them. 
agreed  by  Hyde  Chief  Juflice,  myfeif,and  Brother  Wylde  I  ^^'^^-  '35*- 
being  there,  that  this   was  Felony,  notwithftanding  the 
delivery  of  it  to  the  Party,  for  it  was  delivered  to  him 
only  to  Work,  and  fo  the  entire  Property  remained  then 
only  in  the  Ownef,  like  the  Cafe  of  a  Butler^  who  hath 
Plate  delivered  to  him  ;  or  a  Shepherd,  who  hath  Sheep 
delivered,  and  they  ileal  any  of  them,  that  is  Felony  at 
the  Common  Law,  Vide  13  Eliz.  4.    10.     3  Ht  7.  12. 
£sf  II  if.  7.  14.  accord.  Poidton  de  pace  126. 

At  the  fame  Time  there  being  Difcourfe,  about  the  ref-  Reftitution 
titution  of  Goods  flolen,  (to  the  Ov/ner,  who  had  pro-  ^^^'^'^".^ 
fecutedthe  Thief)  ray  Brother  Wylde  {zid  that  it  had  been  ^antlweto 
refolved  upon  the  Words  of  the  Stat,  of  2r  H.  8,  Cap.  11.  the  Profecu.* 
which  giveth  reftitution  of  ftolen  Goods  to  the  Owner  in  ^^'^  "P°".  '^'^^ 
cafe  the  Thief  be  upon  his  Evidence  found  Guilty,  that  cafe^the^^ 
notwithftanding  a  Sale  in  a  Market  Overt  by  the  Thief  of  Goods  were 
the  Goods  ftolen  j  yet  the  Party  Ihall  have  Reditution  :  ^'^^'^  ^"  ^ 
And  he  faid,  fo  was  the  Praftice  at  the  Old  Bailey,  l^^xt  Q^'^l'^f' 
my  Lord  Hyde  and  myfelf,  were  of  a  contrary  Opinion,  2  Hawk.  250. 
becaufe  at  Common  Law,  a  Sale  in  a  Market  Overt  by  a  '  H.P.C.  S45. 
Party  who  hath  no  Property  fhall  bind  the  Right  of  the 
true  Owner,  and  fo  is  More  Rep.   360.    The  Bifliop  of 
Worcefers  Cafe,  where  to  a  Reftitution  granted  at  a  Sef- 
fions of  Newgate^  the  Party  who  had  brought  the  Goods 
pleaded  a  Sale  to  him  in  a  Market  Overt,  there  the  Cafe 
was  adjudged  againll  the  Defendant,  becaufe  it  appeared 
not  to  be  a  Sale  in  a  Market  Overt.     For  it  was  Plate  fold 
in  a  Scrivener's  Shop  in  London.     But  there  no  Queftion 

F  2  '  i# 
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is  made,  but  that  a  Sale  in  a  Market  Overt  would  have 
hindered  the  reftltution,  and  bound  the  Property  of  the 
right  Owner.  And  by  the  Stat,  of  31  E/iz.  Cap.  12. 
which  in  cafe  of  Horfes  flolen,  enabled  the  Owner  to 
have  Rellitution  if  he  claim  them,  within  fix  Months  af- 
ter they  are  fold  by  the  Thief  in  a  Market  Overt,  and  yet 
that  is,  if  the  Owner  pay  the  Party  who  bought  the  Horfe 
in  the^Market  Overt,  fo  much  as  he  will  fwear  he  paid 
bona  fide  for  the  Horfe  :  But  this  Reftitution  of  Horfes 
upon  the  Stat,  of  3 1  Eliz.  hath  no  great  Relation  to  that 
Reftitution  upon  the  Stat,  of  21  H.  8.  they  being  of  two 
feveral  Natures,  therefore  ^rare  legem  Vide  pojlea  1 8,  a. 
con.  and  fo  is  the  conftant  Practice. 
One  chal-  3 -f^-  7-  12.  a.  One  arraigned  before  i^j/f/^fx  5r))fl«,  and 

Jeuged  36,  Haugh  at  Neugate  for  Felony,  challenged  36,  and  the 
iot  ^'feffe^if  Queftion  was,  what  fliould  be  done  with  him,  and  all  the 
a  Hawk.  461,  J^^lg^s  of  the  one  Bench  and  the  other  agreed,  that  he 
462.  fhould  be  hanged  and  not  prefl'ed  to  Death,  and  this  Rule 

they  would  have  all  the  Judges  to  obferve  in  their  Circuits, 
notwithftanding  the  Opinion  tempore  E.  4.  to  the  contrary  j 
and  yet  in  the  very  fame  Page  it  is  faid  in  another  Cafe  up- 
on the  like  Challenge,  the  Book  faith  the  Opinion  was, 
that  he  iliould  be  prefied  as  a  Perfon  that  refufed   the 
Law. 
Oneabjureth       3°  ■4/1' ^^' 3'  -^'''  P^y''^^  "3-^^  Pe^^nnce  2.    One  abjureth 
for  Felony,     and  is   after  taken  in  England,  and  demanded  what   he 
and  bemgaf-  ^ould  fav,  why  Execution  fliould   not  be    awarded,  he 
■Enolar.i!  he     Itands  mute,  he  Ihall  be  hanged,  and  not  put  to  penance 
ftands  mute,  or  prefle.d  •,  bccaufe  he  was  attainted  of  the  Felony  before 
he  (ha  11  be      by  his  Confeffion  :  For  he  cannot  have  the  Benefit  of  the 
16  ^a/7.  PL  10  Sanftuary  to  abjure,  unlefs  he  confefs  the  Felony  which 
Br. Payne  12.  is  entered  on  Record  by  the  Coroner  j  and  there  its  faid, 
J?  to  flie  con-  jf  jj  Felon  plead  not  gujlty  upon   his  Arraignment,  and 
rbat  feemeth  ^^^^^  ftand  mute  before  his  Tryal,  it  is  as  if  he  had  not 
not  to  be         pleaded  :  But  if  upon  his  Arraignment  he  confefs  the 
'o'"  I  Felony,  and  after  being  demanded  what  he  can  fay,  why 

462^^  ' '^  ''Execution  fhculd  not  be,  he  flands  mute,  there  he  fliall 
Ap  to  ftand-  be  hanged.  Nofe^  It  feems  to  me,  that  in  the  Cafe  before, 
ilia:  mule,  where  it  is  faid  a  Felon  pleads  not  guilty,  that  if  after,  up- 
Tudemen^t  ^"^  hisTi-yaIhe  ftand  mute,  yet  the  Jury  fliall  be  charged 
D  all  be  to  be  with  him,  and  Evidence  given  for  the  King  ;  and  if  he  be 
pr°heJ,  and  found  guilty  he  Hiail  be  hanged  ;  for  after  the  Prifoner 
^'^'idto^TVvd  Wb  pleaded  once  not  guilty  he  cannot  hinder  the  Tryal, 

and  put  him  '^T^'X 

iipoji  the  Jury. 


and  therefore  I  fuppofe  that  Cafe  is  to  be  intended  when  aliift.  178,  9. 
'the  Prifoner  only  pieaded  not  guilty,  and  being  afked  how  *  ^^wk.  46+. 
he  would  be  tryed,  (lands  mute,  and  refufes  the  Tryal 
of  Law,  there  the  bare  pleading  of  not  guilty  is  as  no- 
thing ;  but  in  cafe  he  pleaded  not  guilty,  and  for  Tryal 
puts  himfelf  on  the  Country,  then  if  after  he  (lands  rnute, 
yet  the  Court  (hall  proceed  to  his  Tryal,  and  fo  the  Book 
of  15  jB.  4.  33.  Br. p.  p.     A  Felon  is  arraigned  and  pleads 
not  guilty,  and  puts  himfelf  upon  his  Country,  and  then 
challenged  31,  and  thereupon   is  a  Tales  gtznted,    ^""^  FV' 2  Hawlr 
then  he  (lands  mute,  and  the  Jury  was  charged  with  him  463.  Note  10 
and  found  guilty.  i^eft.  7. 

In  an  Appeal  for  Felony,  if  the  Prifoner  (lands  mute,  he  Mute  in  Ap- 
fhall  have  Judgment  to  be  prefled,  as  in  cafe  he  had  been  peal  the  fame 
arraigned  at  the  King's  Suit,  and    (lands  mute.  43  A/f.  as'^up^i^I^- 
pl.  20' Br.  Payti.    13^14^.4.7.    Br.  ibid.  1^.  diament. 

At  the  Sedions  at  the  Old  Bailey  the  "^th  Decemb.  1 664,  «^^^  Jenes 
one   Jone   Jenes,    together  with   one   Thomas   Wharton^  Whartons 
were  indicted  for  Burglary,  and  fhe  pleaded  herfelf  to  be  (^nfe. 
married  to  Wharton,  on  Purpofeto  be  excufed,  being  with  fr  ^o'"^"  "* 
her  hufband  at  the  Burglary,  and  fhe  refufed  to  plead  by  iony  with  a 
the  Name  of  J^jwf J-,  and  thereupon  we  called  for  the  Jury,  Man,  pre- 
which  found  the  Indi£lment,  and  in  their  Prefence,  and  [^"^5,^^  ^J 
by  their  Confent  *,  we  made  the  Indidlment  as  to  her  the  way  of 
Name  to  be  Jane  Wharton  alias  Jones  ;  but  we  did  not  call  Indittment 
her  fane  Wharton  the  Wife  oi  Thomas  Wharton,  but  gave  i>i  tnat  Cale. 
her  the  Addition  of  Spi?ijler ;  and  then  (lie  pleaded  to  it,  •  i-t  • 

and  the  Court  told  her,  that  if  upon  her  Tryal,  (lie  could 
prove  that  (he  was  married  to  IVharton  before  the  Burglary 
committed,  (lie  (hould  have  the  Advantage  of  it :  But  on 
the  tryal  (he  could  not  prove  it,  and  fo  was  fouiid  guilty, 
and  Indictment  given  upon  her. 

At  the  fame  Seffions,  at  the  Tryal  of  a  Prifoner,  he  ^""^IJf  ?" 

took  Exception  againft  the  Witnefs  againft  him,  becaufe  for  Felony 

he  had  formerly  been  burned  in  the  Hand  for  Felony ;  but  no  Exception 

the   Chief  Juftice  Hyde,  Kelyfig,    and    Wylde,  Recorder,  ^^•^^i",'!^;''' 

being  prefent,'  held  that  to  be  no  Exception,  and  in  civil  nefs'.^ 

Caufes  fuch  Perfons  are  frequently  admitted  for  Wit-  Bulfirode  a 

ne(res;  and  it  differs  from  cutting  oiT Ears,  ftandinp- in  ^"'^'' '55-    , 

^  °         zHawk.^oQ, 

10.    One  attainted  of  Felony  and  pardoned  is  no  good  Witnefs,    Modus  dei'i-- 
77;«»  <•//' fo -proved,  difallowed. 

*  Noie^  the  jury  Content  at  the  Time  they  are  Sworn. 

the 


s8  sa^mhtt  anti  otficr  oD^cncc^. 

the  Fillory  or  other  ftigmatlzing,  becaufe  thofe  Punifli- 
ments  make  the  Perfon  Infamous,  and  fo  he  is  not  al- 
By  the  Sta-  lowed  for  a  Witnefs :  But  burning  in  the  Hand  dpes  not 
17  "^He  who  '  ^*^'  becaufe  it  cometh  in  the  place  of  Pnrgation  at  the 
hath  Clergy,  Common  Law,  which  fuppofeth  he  might  be  not  guilty, 
is  totally  dif  notwithftanding  the  Verdict.  And  therefore  at  the  Corn- 
M^mbr  f  I  "^"^^  Law,  he  that  confeiTeth  a  Felony,  could  never  be 
35.       "  admitted  to  his  Purgation,  for  there.could  be  no  Prefump- 

If  Clergy-      tion  of  not  guiity  againft  his  own  ConfefTion,     Vide  Gcd-^ 
inan  burned     3^/^288. 
jn  the  Hand, 

andafterfued  to  be  deprived  for  that  Caufe,  prohibition.  Vide  Co-  5.  c. no. 
/o>'/f>  sCafe,  and  it  is  in  lieu  of  Purgation,  which  adnnits  guilty,  efptcially  af- 
ter Judgment  and  Attainder.      2  Hawk.  511,  558. 

Marriot's  -^^  ^^^  fame  Time    and  Seflions,  One  Ifaac  Marriotj 

Cafe.  -and  others  were  committed,  and  the  Mittimus  was  for 

One  com-  vefufing  to  take  the  Oath  of  Allegiance,  and  fo  the  Juftice 
refufine  the  '^^  ^^^  Peace  thought  to  bring  them  into  a  Premunire ;  but 
Oath  of  Alle-  the  Court  difcharged  him  and  the  Reft,  becaufe  the  Oath 
^v,^"^^^^'^"  intended  was  the  Oath  injoined  by  the  Statute  of  3  Jac. 
r.o  fuch  Oath  Cap.  4.  and  it  is  not  an  Oath  of  Allegiance,  though  it  be 
to  induce  the  commouiy  fo  called  ;  but  in  truth  it  is  an  Oath  of  Obedi- 
Penaltv  of      ence,  and  fo  the  Court  difcharged  them,  becaufe  there 

was  no  fuch  Oath  of  Allegiance,  &c. 
An  Alien  At  the  fame  Seilions,  upon  the  Tryal  of  feveral  Qua- 

jiving  here,  kers  for  their  third  Offence  after  two  former  Convictions 
IS  a  Subjecl     i^gf^j-g  j.|^g  juftice  of  Peace  upon  the  Statute  of  16  Cai-.  2. 

•W)Chin  the  ^         .,.-,  1    r  r    r   i-   ■  r^  ■    1  r^ 

Statute  of  An  yicf  to  prevent  and  Jupprejs  Jeaitious  Lonvcnticles  ;  Une 
Qviaker.%  of  them  pleaded,  that  he  was  an  Alien  born  in  FrancSy  and 
fo  not  within  the  Penalty  of  that  A£t,  becaufe  the  Sta- 
tute fays,  that  every  Perfon  above  the  Age  of  16  Tears,  eingb 
a  BiihjeB  of  this  Realm  ^  fo  all,  &c.  And  he  faid  he  was 
no  Subje^,  arid  fo  not  within  the  Law  :  It  was  agreed  by 
us  all,  that  if  an  Alien  come  into  this  Kingdom,  and  live 
iinder  the  King's  Proteftion,  that  as  long  as  he  livethhere 
he  is  a  Subject  of  this  Realm,  and  punifhable  for  tranf- 
grefling  the  Laws  thereof,  according  to  Calvin's  Cafe, 
Co.  7  Rep.  6,  b.  and  fliall  be  indi6ted  for  High-Treafon, 
and  the  Indic/tment  concludes  contra  Allegianc'fuajn  dehitam. 
But  if  the  Statute  had  faid  been  a  Natural-born  Subject  of 
this  Realm,  then  it  had  not  extended  to  him,  and  that  alfo 
appeareth  by  the  penning  of  feveral  Statutes,  fome  being 
generally  Subjefts,  or  all  Subjefts,  &c.  which  extend  to 
Aliens  v/hich  live  here,  and  other,   that  ail  Natural-born 

Subje£ls, 


Subjefls,  wMcK  extend  to  th'efti  only  who  are  fuch,  and 
not  Aliens  who  live  here,  and  accordingly  we  proceeded 
againft  him,  and  he  had  Judgment  to  be  tranfported. 

At  the  fame  SefTions,  Francis  Trollop  was  indifted  for  Trollof^ 
ftealing  the  Goods  of  iI'/«//Zwj-j5^^_)'fT,  and  upon  the  Evi- ^^^^*    . 
dence  it  appeared,  that  the  Goods  were  wot  Boivycr^^y  that  [i-fj,  Goods 
he  was  a  Glojlerfrnre  Carrier,  and  iri  his  Journey  they  were  delivered, 
ftolen  from  him,  and  agreed  that  the   Indiftment  M^as  ^"^  ''!h°T* 
well  enough,  for  tho'  he  had  not  the  abfoiute  Property,  diarn^nt  is" 
hi  the  Goods,  yet  he  had  a  poiTelTory  Property,  for  which  Kood,  that  he 
he  may  maintain  an  Action  of  Trefpafs  againft  any  one  j:^"'^,'-,^®^ 
that  took  them  from  him  •,  and  fo  m.ay  indicl  a  Thief  for  carrier" 
taking  his  Goods,  and  fo  the  Indictment  is  good  either 
foi"  Healing  the   Goods   of  the  Carrier  or  of  the  right 
Owriet. 

At  the  fame  Seffions,  One  Jofeph  Fahlan,  a  working  Fahiarfs 
Gold-fmith,  was  indi£led  for  falfifying;  Plate,    and  by  ^'l^.    -  , 

......         ,    ^  T     •     r  Ti-  J  •      Goldfrriith 

putting  111  too  much  Copper,  made  it  lome  i  leces  2d.  in  f^j.  f^ififying 

others  3^.  /\d.  ^d.  6d.   "jd.  in  the  Ounce  worfe    than  it  Plate. 

ought  to  be,   and  then  corrupted  one  of  the  EiTay  Mailers 

Servants  to  help  him  to  the  old  Marks  of  the  Leopard's 

Head,  and  other  Marks  which  are  fet  on  Plate  when  it  is 

eiTayed  and  found  good,  and  with  thofe  Marks  he  marked 

hisfalfe  Plate  at  his  ov/n  Ploufe,  and  fo  he  fold  his  Plate 

to  the  felling  Gold-fmiths,  who  did  not  miftrufc  it,    be-  / 

caufe  they  faw  it  marked  :  For  the  EiTay  Mailer   is  fo 

curious,  that  if  the  Plate  be  a  fourth  Part  of  a  Farthing 

more  than  it  ought  to  be,  they  break  it  in  pieces,  and  the 

old  Marks  ought  alv/ays  to  be  broken   in  pieces  when 

new  Marks  are  made.     And  becaufe  the  EiTay  Mailer  had 

not  caufed  thofe  old  Marks  to  be  broken,  he  was  turned 

out  of  his   OfRce,  and  Fabian,  who  was  found  guilty,  Judgment. 

fined  100/.  and  adjudged  to  Hand  in  the  Pillory  three 

Days,  from  Eleven  of  the  Clock  until  One,  that  is  to  fay, 

once  at  the  Old  Change^  and  another  Time   in  Cheapjide^  Fore-judged 

and  the  third  Time  before  Goldfmitbs  Hall,  with  a  Paper  Jl?^  ^^  "^«  ^i* 

in  his  Hat,  declaring  his  Crime,  and  he  was  alfo  fore-»[yjj,{^gi-  ' 

judged  of  his  Trade,  that  he  fhould  not  ufe  that  Trade  Workman. 

figain  as  a  Mailer  Workman. 

In 


40  0?utt!ct  &n\}  otljcr  <BKmtt0, 

Hull'sCaie.        In  the  Sefiions  in  the  0/d  Bailey  holden  the  13  of  Ja- 
nuary 1 664,  One  jfohfi  Hull  was  indiQed  for  the  Murder 
-  of  Henry  Catnbridgey   and   upon  the  Evidence,  the  Cafe 
was,  that  there  were  feveral  V/orkmen  about  building  of 
a  Houfe  by  the  Horfe-Ferry,  which  Houfe  ftood  about 
30  Foot  from  any  High- way  or  common  PafTage,  and  Hui/ 
being  a  Mafter  Workman  (about  Evening  when  the  Maf- 
ter-workman  had  given  over  Work,  and  when  the  La- 
bourers v/ere  putting  up  their  Tools,)  was  fent  by  his 
Manflaugh-    Mafler  to  bring  from  the  Houfe  a  piece  of  Timber  which 
ter  and  Mil-  i^j  ^^^q  Stones  high,  and  he  went  up  for  that  piece  of 
■what  Cafes.    Timber,  and  before  he  threw  it  down,  he  cried  out  aloud, 
-  I  Hawk.  in.  Stand  Clear,  and  was  heard  by  the  LabouHfers,  and  all  of 
if^\'^'9'^'^^'  them  went  from  the  Danger  but  only  Cambridge^  and  the 
i>ee  i he  Rules  V^*^^^  ^^  Timber  fell  upon  him  and  killed  him  :  and  my 
there  laid       Lord  Chief  JulHce  Hyde  held   this  to  be  Manflaughter, 
do-wn,  for  he  faid  he  fhould  have  let  it  down  by  a  Rope,  or  elfe  at 

his  Peril,  be  fure  no  Body  is  there  :  But  my  Brother 
JVylde  and  mylelf  held  it  to  be  Mifadventure,  he  doing 
nothing  but  M'hat  is  ufual  for  Workmen  to  do  :  And  be- 
fore he  did  it,  crying  out  aloud.  Stand  Clear,  and  fo  gave 
notice  if  there  were  any  near  they  might  avoid  it  5  and 
we  put  the  Cafe,  a  Man  lopping  a  Tree,  and  when  the 
Arms  of  the  Tree  were  ready  to  fall,  calls  out  to  them 
below.  Take  Heed,  and  then  the  Arms  of  the  Tree  fall 
and  kill  a  Man,  this  is  Mifadventure  j  and  we  fhewed  him 
Foulton  depace  120.  where  the  Cafe  is  put,  and  the  Book 
cited,  and  held  to  be  Mifadventure  ;  and  we  faid  this 
Cafe  in  Queftion  is  much  ftronger  than  the  Cafe  where 
one  tlirows  a  Stone  or  flioots  an  Arrow  over  the  Wall  or 
Houfe,  v/ith  which  one  is  flain,  this  in  Kelloway  108  ^ 
136.  is  faid  to  be  Mifadventure.  But  we  did  all  hold 
that  there  was  a  great  difference  betwixt  the  Cafe  in  Quef- 
tion, the  Houfe  from  which  the  Timber  was  thrown 
ftanding  thirty  Foot  from  the  High-way  or  common  Foot- 
!London  path,  and  the  doing  the  fame  A6t  in  the  Streets  oi London} 

Streets  and  a  for  we  all  agreed,  that  \n  London ^  that  if  one  be  a  cleanf- 
Country-        ing  of  a  Gutter,  caUed  out  to  ftand  afide,  and  then  throw 
differ '^"'^'     down  Rubbifli,  or  a  piece  of  Timber,  by  which  a  Man  is 
killed,  this  is  Manflaughter ;  being  in  Londony  there  is  a 
continual  concourfe  of  People  palling  up  and  down  the 

Streets, 


Streets,  and'  a  new  Paflenger,  who  did  not  hear  hun  call 
out,  and  therefore  the  cafting  down  any  fuch  Thing  from 
an  Houfe  into  the  Streets,  is  like  the  Cafe  where  a  Man 
ihoots  an  Arrow  or  Gun  into  a  Market-place  full  of  Peo- 
ple, if  any  one  be  killed  it  is  Manflaughter ;  becaufe  in  Murder, 
common  Prefumption  his  Intention  was  to  do  Mifchief,  }  H.P.C.475, 
when  he  calls  or  Ihoots  any  Thing  which  may  kill  among  p  ^"^^^^^ 
a  multitude  of  People  5  but  in  cafe  that  an  Houfe  ftand-  i  H.P.C472. 
ing  in  a  Country-town  where  ther£  is  no  fuch  frequency  ^  Hawk.  m. 
of  Paffengers,  if  a  Man  call  out  there  to  ftand  afide,  and  ^^3'^-^-  3,  64. 
take  heed,  and  then  caft  down  the  filth  of  a  Gutter,  &c.  g.  Cor.' 229' 
my  Brother  Wylde  and  I  held  that  a  far  different  Cafe  from 
doing  the  fame  Thing  in  London.     And  becaufe  my  Lord 
Hyde  differed  in  the  principal  Cafe,  it  was  found  Speci- 
ally, but  I  take  the  Law  to  be  clear,  that  it  is  but  Mifad- 
venture. 

At  the  fame  Seflions  James  Rampton  was  indicted  for  Rnmptori'R 
the  Murder  of  his  Wife  ;  and  upon  the  Evidence  the  Cafe  Cafe. 
was,  that  he  \it\\\^-&  Hackney  Coachman,  found  a  Soldiers   /'' 'I  j'?]^Y" 
Piftol  in  the  Street,  and  when  he  came  home  he  fliewed  venture.' 
it  to  his  Mafter,  and  they  took  the  Gun-ftick  and  put  it  i  Hawk.  112. 
into  the  Piftol,  and  it  went  down  into  the  Muflei  of  the 
Piftol,  by  which  they  thought  it  was  not  charged,  and  his 
Wife  ftanding  before  him,  he  pulled  up  the  Cock  and 
the  Piftol  went  off,  and  being  charged  with  two  Bullets, 
wounded  her  in  the  Belly,  and  killed  her,  upon  which  he 
cried  out.  Oh  I  have  killed  my  dear  Wife  !  and  called  in 
Neighbours,  it  was  hoklen  by  us  ally  that  this  was  Mari- 
Jlaughter,  and  not  otily  Mifadventure.  '-^t^re  *; 

At  the  Common  Law,  if  a  Man  had  com.mitted  feveral 
Felonies,  and  had  been  arraigned  for  one,  and  prayed  his 
Clergy,  yet  he  might  be  indidled  for  any  other  Felony,  and  Clergy  al- 
thereupon  was  made  the  Statute  of  Clergy,  25  Ed.  3.  C.  5.  ^owed  where 
which  required  that  a  Clerk  be  charged  with  ail  Felonies,  to  anfuer  for 
at  once.     And  after  that  Stat,  if  a  Man  had  committed  other  Felo- 
feveral  Felonies,  fome  within  Clergy  and  fome  without '?'^®""'-^^''^'^" 
Clergy,  and  had  been  arraigned  of  one  of  the  Felonies 
within  Clergy  and  convicted  of  it,  and  his  Clergy  allowed 
for  that,  he  v/aS  difcharged  thereof  and  could  not  be  tried 
for  any  of  the  other  Felonies  which  were  committed 
betwixt  the  firft  Felony  and  the  Time  of  the  Allowance  rAy.Pecital  8 
of  his  Clergy  for  it,  tho'  the  other  Felons  was  without  EL  C<<p.  4. 

*  The    learned  Editor  was  not  frttisfied   with  this  Judgment.  Law  fo 
See  Foil.  ^463,  ^464,  265.  ^  ■      ^        ,     z  Hawk.  10. 

G  Benefit 


Benefit  of  Clergy,  Stain,  pi.  Cor.  107,  /'.  Cohf.  pi.  Cof\ 
214.  but  now  by  the  Statute  of  8  Elh.  C.  4.  if  Clergy  be 
allowed,  that  both  difchavge  all  other  Felonies  within 
Clergy  ;  but  he  may  be  arraigned  for  a  Felony,  for  which 
Clergy  is  not  allowable,  though  it  were  committed  before 
his  Clergy  were  allowed  :  Co.  PI.  Cor.  214.  But  now  by 
the  Statute  of  18  Eliz.  C.  7.  it  feems  that  although  Clergy 
hath  been  allowed  for  one  Felony  he  rnay  be  indicled  for 
another  Felony  alfo  within  Clergy  committed  before  the 
Time  that  his  Clergy  was  allowed  ;  for  that  Statute  of 
18  Eliz.  fpeaks  generally  that  all  Perfons  admitted  to  the 
Benefit  of  the  Clergy  fnall  notwithftanding  anfwer  to  all 
other  Felonies  Avhereof  they  fi-i;ill  be  indicted  or  appealed, 
and  not  being  thereof  before  acquitted,  convitled,  at-, 
tainted,  or  pardoned  5  and  if  this  be  not  the  meaning  o£ 
this  Statute,  then  it  is  to  no  purpofe  ;  for  all  the  other 
Cafes  where  Clergy  was  not  allov/able  were  helped  by  the 
Statute  of  8  EI^'Z.  Cap.  4.  before  mentioned.  And  my 
Lord  Chief  Juflice  Hyde  told  me  that  when  his  Uncle  Sir 
Nicholas  Hyde  was  Chief  Juftice,  he  rneeting  with  a  noto- 
rious Rogue  for  ftealing  of  Sheep  and  Cows  all  being 
v/ithin  Clergy,  caufed  him  to  be  tryed  upon  one  of  the 
Indiclments,  and  prefently  called  the  Ordinary,  and  upon 
his  return,  that  he  read,  he  allowed  hira  his  Clergy  ;  and 
then  after  he  tryed  him  at  the  fame  A/Tizes  upon  the  other 
Indictments,  upon  which  he  was  convicled,  and  de- 
manded his  Clergy,  which  he  denied  liim,  becaufe  he 
had  had  his  Clergy  once  allowed  him,  and  fo  the  Fel- 
low was  hanged :  But  yet  the  Praftice  at  the  Seflions  at 
tlie  Old  Bailey  is  contrary  to  this,  and  fo  that  Statute  of 
.  I  8  Eliz.  made  of  no  Effedl.  But  notwitkjlandifig  the  Prac- 
tice is  conceived  to  be  accordiijg  to  Laiv. 

C"  Mott'^  "^^  '^^^  Seflions  I  inquired  of  Le  Motfs  Cafe,  which 

Cafe.  was  adjudged  in  the  Time  of  the  late  Troubles,  and  m.y 

Burglary  z"«     Brother  Wylde  told  me,  tlat  the  Cafe   was   this:   That 

J)  adut?n  Le-   ' Y'r^.^^y ,.^  Came   with  intent  to  rob  him,    and   finding  tlie 

*!  Hawk.  161.  Door  locked  up,  pretending  they  came  to  fpeak  with  him, 

I  H.P.C.  507.  'jnd  thereupon  a  Maid   Servant    opened   the  Door,    and 

'  ^'   ,  ,^-^^' they  came  in  and  robbed  him,  and  this  being  in  the  Night 

3/;^,      '  '      '  Time,    this   was   adjudged    Burglary,  and  the  Perfons 

han'::;ed  ;  for  their  Intention  being   to  rob,  and  getting 

thei)oor  openby  a  falfe  Pretence  this  w?.s  in  Jraiulem  Le^ 


g7Sf  and  fo  they  M^efe  guilty  of  Burglary,  though  they 
did  not  a£lually  break  the  Houfe,  for  this  was  in  Law,  an 
actual  breaking,  being  obtained  by  fraud  to  have  the 
Door  opened  ;  as  if  men  pretend  a  Warrant  to  a  Con- 
ftable,  and  bring  him  along  with  them,  and  under  that 
,  Pretence  rob  the  Houfe,  if  it  be  in  the  Night,  this  is  , 
Burglary. 


Recorder  of  Lo/uioHy  then  prefent,  one  Richard  Farre,  and    77*.  ,i. 
Eleanor  Chadivick  were  indi£led  for   breaking  the  Houfe  i  h.P.c! 


At  the  Goal  delivery  in  the  Old  Bailey^  5  Aprils  \()6k,^  Parr^^'nA 
Lord  Chief  Juftice  Hyde,  myfelf,  and  my  Brother  Wylde,  Chadnvick's 

Cafe. 

'b   "■''"-  ■^^'-'"^''  I  H.f.U.  552.' 

of  Robert  Stanycr.,  and  putting  his  Wife  in  fear,  and  fteal-  Fofter  77. 
ing  from  thence  feveral  Goods  ;  and  upon  the  Evidence,  Robbers  in- 
the  Cafe  was  that  Mrs.  Stajiyer  whofe  Houfe  was  robbed, -y"'^'.'''" 
had  for  many  Years  lived  from  her  Hufband,  and  hired  lofrofLaw- 
this  Houfe,  and  a  Leafe  was  drawn  up  for  the  Houfe  in  ful  Preten- 
her  Hufband's   Name,    which  he  refufed    to    feal,  and  '^^^• 
faidhe  w^ould  have  nothing  to  do  with,  but  the  Landlord - 
and  (lie   agreed,  and  flie  conilantly  paid  the  Rent,  and 
had  the  Houfe  very  well  furniflied,    and  had  Plate,  Jew- 
els, and  Houfiiold  Stuff  of  very  good  Value,  and  Farre 
thePrifoner,  and  Eleanor  Chad^iskky  who  lived  with  him  Vide  po/fca 
as  his  Whore,  and  fo  had  done  a  great  while,  intending  q"  ^    °"^^  ^ 
to  rifle  her  Houfe,  laid  this  Defign,  viz.  Farre  went  to  an  i  Hawk.  ii,?,. 
Attorney  of  the   Common  Pleas,  and  told  him  that  Mrs.  iSid.254,S.C. 
Stafjyer  was  his  Tenant  and  in  Arrear  for  Rent,    and  he  ^^Y™*  ^7°* 
had  no  way  to  get  her  out  but  by  ejeclmi.firma,  and  there- 
upon, he  according  to  the  Way  now  ufed,  made  a  cafual 
Ejeclor  of  his  own  and  delivered  a  Declaration,    and 
Eleanor  Chadiv'uh  made  falfe  Oath  in  the  Common  Pleas, 
that  fhe  had  delivered  a  Copy  of  that  Declaration  to  the 
Tenant  in  PoireiPion,   and  thereupon  Judgment  was  ob- 
tained (according  to  the  Courfe)  againil  the  cafual  Eje£l:or, 
Ttxici  a  Writ  to  the  Sheriff  to  deliver  Poffeffion,  and  there- 
upon Farre  got  the  Sheriffs  Bailiffs  to  execute  the  Writ, 
and  turn  Mrs.  Stanyer  out  of  Poffeffion,    and  at  the  fame 
time  Farre  took  out  a  Latitat  againil  Mrs.  Stanyer,   fup- 
pofiug  a  debt,  and   at  tlie  f\ime  Time  arrefted  her  and 
would  take  no  Bail,  but  caufed  her  to  be  carried  to  Neiu- 
gate,  and   then   Farre  and   Chadiuick   went  to  rifle    her 
Goods  in   the   Houfe,    and   broke  open   Cubbards  and 
G  2  Trunks, 
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Trunks,  and  took  away  Jewels  and  Plate,  and  carried  them 
into  his  own  Houfe,  and  hid  them  there,  and  carried  away 
divers  of  the  Goods  by  Night,  and  took  the  Pewter  which 
had  her  flufband's  Arms  upon  it,  and  got  them  taken 
out,  and  fold  other  of  the  Goods ;  and  after  upon  Com- 
plaint to  my  Lord  Chief  Juftice,  by  his  Warrant  Farre'B 
Houfe  was  fearched,  and  the  Jewels  and  Plate  there  found, 
and  divers  other  Goods  ;  and  Farre  and  Chadwich,  upon 
Examination  by  my  Lord  Chief  Juftice,  were  feht  by  him 
to  Newgate,  and  now  this  Indidf ment  preferred;  againft 
them,  and  Farre  being  afked  what  colour  of  Title  he  had 
lo  the  Houfe,  could  pretend  none,  but  it  appeared  that  the 
true  Landlord  had  received  the  Rent  of  it  for  many  Years, 
and  that  no  Rent  at  all  was  behind.     And  Farre  beino- 

o 

afked  what  caufe  of  A£lion  he  had  againft  Mrs.  Stanyer  to 
caufe  her  to  be  arrefted,  could  pretend  none ;  and  being 
likewife  aflced  what  colour  he  had  to  break  open  Trunks 
and  Cubbards,  and  to  take  the  Goods  and  fell  them,  and 
caufe  the  Coat  of,  Arms  to  be  expunged,  he  could  make  no 
pretence  ;  and  it  was  agreed  by  us  all,  that  although  they 
had  made  ufe  of  the  Law  and  Ofiicers  of  Law  to  get  the 
Poffeffion  and  to  arreft  the  Woman,  yet  if  all  this  done 
mfraudem  Legis  with  intent  to  Rob,  this  courfe  was  fo 
far  from  excufing  the  Robbery,  that  it  heightened  the 
Offence  by  abufing  the  Law,  and  the  Procefs  of  it  with- 
out Colour  of  Title,  &c.  As  Co.  PL  Cor.  64.  if  Thieves 
pretending  to  be  robbed,  raife  Hue  and  Cry,  and  call  a 
Conftable  in  the  Night,  and  caufe  him  to  fearch  an  Houfe 
on  pretence  the  Thieves  are  there,  and  thereupon,  by 
Conimand  of  the  Conllable,  the  Door  is  opened,  and  they 
go  in,  and  then  rob  the  Houfe,  this  is  Burglary,  though 
the  Houfe  was  not  a£lually  broke  open  by  them,  but 
opened  at  the  Command  of  the  Conftable,  for  this  being 
itifraudejn  Legis  fnall  be  accounted  as  an  actual  breaking 
in  them,  and  fo  was^Z-^  Motfs  Cafe  adjudged,  which  is 
in  this  Book  the  next  Cafe  before  this,  and  fo  it  hath  been 
adjudged,  that  if  Goods  are  diftrained,  and  put  in  a  Pound, 
and  one  who  hath  a  Defign  to  fteal  them,  goeth  to  the 
Sheriff  and  gets  a  Replevin  for  thefe  Goods,  and  by  co- 
lour of  this  Replevin,  the  Goods  are  delivered  to  him, 
andhedriveth  them  away  and  fells  them,  having  no  co- 
lour of  Title  to  them,  this  is  Felony.  And  we  alfo 
agreed,  that  altho'  Mr.  Stanyer  the  Hufband  did  not  dwell 

in 
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in  this  Houfe,  and  refufed  to  have  to  do  with  it,  yet  the 
Indiftment  was  well,  for  breaking  open  his  Dwelling 
Houfe,  for  whatever  the  Wife  hath  is  the  Hufband's  in 
Law,_  and  it  cannot  be  faid  to  be  the  Wive's  Houfe,  and 
fo  Dire£iion  was  given  to  the  Jury,  that  if  they  did  be- 
lieve that  the  Prifoners  had  done  all  this  with  an  intent 
to  rob,  they  ought  to  find  them  guilty,  and  the  Jury  did 
find  them  guilty,  and  both  of  them  had  Judgment  to  be 
hanged,  and  Avere  executed  accordingly. 

At  the  fame  Seihons,  one  Edward  Parret  was  in  the  Copelan^t 
Place  where  the  Prifoners  ufe  to  ftaud  at  the  Goal-delivery,  \f  ?'  • 
who  was  m   tor  Murder,    tor  wnich  he  nad  atterwards  Felon  bv  fe- 
Judgment,  and  while  he  was  there,    one  John  Cope/(7f7d  cr(it  helping 
a  Scotchman,  beine  in  very  eood  Clothes,  went  in  thither  ^'"^  avvay 

o        _       y    *->  ^      '  ^  rrom  the 

under  colour  to  fee  him,    and  watching  the  Time  when  pi.^g  vJiere 
the  Keepers  were  bufie,  he  opened  the  little  Door  v/hich  Prifoners  are 
was  bolted,    and  went  out,   and  Parret  the  Prifoner  fol-  V}}J^  ^'^  ''l.^ 
lowed  him,   and  the  Keeper  of  the  outward  Door    not  T^y.;),  ;,^  jj^g 
knowing  them,  opened  that  to  them,  and  they  both  went  Oli  Bailey. 
together  out  of  the  Yard,    and  run  down  By- Allies  into  y"^,^  pj'"^^'" 
Sheiv-Lane,    and   fo   to    IVhite-FryerSy   but  the  Keepers  ,  J'       ',,'"* 
prefently  miffing  the  Prifoner,    made  after  them,  and  be-  Of  breaking 
ing  told  which  Way  they  run,  overtook  them  in  White-  i''iiron  and 
Fryers,  and  brought  them  both  back,  and  thereupon  Cope-    ^  *^°"^* 
land  was  indifted  for  Felony,  for  refcuing  Parret,    being 
indi£led  for  Murder,  and  upon  the  Evidence  it  was  fworn 
that  after  they  were  taken,  Copeland  faid  he  had  done  no- 
thing but  what  he  ought  to  help  away  his  Friend,  who  v/as 
in  danger  of  his  Life,  and  on  this  Evidence  he  was  found 
guilty,  and  on  his  Requefl;  he  being  to  have  Clergy,  it 
was  allowed  to  be  put  into  the  King's  Pardon,  amongft 
thofe  Prifoners  of  that  Nature,  who  were  to  be  fent  be- 
yond the  Sea,   it  having  been  lately  ufed,  that  for  Felo- 
nies within  Clergy,  if  the  Prifoner  defire  it,   not  to  give 
his  Book,  but  to  procure  a  conditional  Pardon  from    the 
King,  and  fend  them  beyond  the  Sea  to  ferve  5  Years  in 
fome  of  the  King's  Plantations,  and  then  to  have  Land 
there  affigned  them  according  to  the  ufe  in  thofe  Planta- 
tions, for  Servants  after  the  Time  expired,  with  a  Con- 
dition in  the  Pardon  to  be  void  if  they  do  not  go,  or  if 
they  return   into  England  during  feven  Years,   or  after 
without  the  King's  Licenfe  *. 

*  As  to  '] 'ranfportation,    fee     t   Hawk.  244,    Ap.    I3tb,   ard 
2  Hav\k.  514,  Chap.  35,  continued  per  totum. 

At 
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Hon  fa  rob-  At  the  lame  Seflions  one  was  indifted  for  Burglary, 

Ni^ht  after  ^'^^  bre?d<ing  open  a  Houfe  in  the  Night,  and  ftealing 
Coods  a^i^^ay  Goods,  and  upon  the  Evidence,  the  Cafe  was,  that 

brought  into  }-,e  whofc  Goods  were  ftolen,  had  hired  the  Houfe  which 
if,  and  ^^hilil  ^^.^g  ^roke  open  in  the  Nitrht,  and  had  the  Poflcffion  de- 
he  is  remov-  ,1-  111  "^1-  iri-y-i  r      ' 

ins  ihither.  hvered  him,  and  had  removen  leveral  of  his  Goods  irora 
I  Hawk.  162.  the  Houfe  he  formerly  iived  in,  to  the  Houfe  which  he 
1  H.K.^.  556.  1^^^  newly  hired,  but  lay  in  his  firft  Houfe  till  he  had  re- 
moved  the  Reil  of  his  Goods,  and  fitted  his  new  Houfe, 
^  by  fetting  up  Beds  to  lie  there:  And  in  this  Time,  before 

he  had  lodged  in  his  new  Houfe,  that  Houfe  was  broke 
open  in  the  Night,  and  his  Goods  ftoleu.  And  it  was 
doubted  whether  this  were  Burglary,  becaufe  forac  of  us 
held  it  could  not  be  faid  to  be  his  Manfion-houfe  before 
fuch  Time  as  he  had  ever  inhabited  it,  but  others  of  us 
faid  it  would  be  a  very  mifchievous  Cafe  that  Thieves 
might  t.ike  fuch  an  Opportunity  to  rob  in  the  Night,  anil 
have  Benefit  of  the  Clergy  ;  and  if  a  Man  have  a  Dwel- 
ling-houfe,  and  on  Occafion,  he  and  his  Family  be  out 
of  it  all  Night,  and  then  it  is  robbed,  this  is  without 
Queltion  Burglary,  and  in  this  Cafe  by  taking  the  Houfe 
to  inhabit,  and  bringing  his  Goods  thither  in  order  to  in- 
habit, and  forbearing  the  Lodging  only  untill  his  Goods 
and  Beds  can  be  fet  up,  this  might  well  be  called  his  Man- 
fion-houfe, and  fliould  be  fo  elleemed  in  Law,  Ideo  ^iccre 
Legem. 
Gar,-lner''s  -^^  the  fame  Seffions  Mr.   Martin  Gardner,   and  other 

Cafe.  Officers  and  their  Soldiers,  to  the  number  of  Nineteen, 

bo  Idlers  v/ere  indicted  for  breaking  open  the  Houfe  of  Jonathan 

breakiJip;  tt       i-r  r^i       .ri-    ""^i       7-\        ^-  1         rl-        ■•  • 

ope'T  Houfes  Hutchijon  near  Lbfapjuie  m  tne  Day  time,  and  putting  mm 
I)y  Warrant  in  fear,  &c.  and  ftealing  away  feveral  Goods,  and  upon 
to  fearch,  &:c.  j-j-^g  Evidence,  the  Cafe  Vas  that  the  Lord  Arlington,  the 
..King's  Secretary,  by  Order  from  the  King  made  a  War- 
rant to  apprehend'  certain  Perfons  nanied  in  the  Warrant 
bein?  dangerous  Perfons  5  and  this  Warrant  was  directed 
to  one  of  the  King's  MelTengers,  and  he  having  Notice 
that  thofe  Perfons  named  in  the  Warrant  were  at  a  meet- 
ing in  Hutchifon^s  Houfe,  defired  thofe  Soldiers  to  aifilt 
idni  in  the  taking  of  them, ,  whereupon  they  came  to  the 
Koufe,  and  broke  open  the  Door,  and  apprehended  fome 
of  t\'.zn\y  but  in  tiie  doing  of  it,  fome  of  the  common 
Soldiers  v/ithout  the  Knowledge  oi  their  Oificers,  and 

aeainfl; 
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Sgainfl  their  command    took   away  a  Cloak,  and  fome 
JTmall  Things  out  of  the  Houfe,  but  the  Witneffes  could 
not  tell  which  of  tlie  Soldiers  they  were,  but  faid,    my 
Lord  Mayor  M'ho  took  the  Examinations  could  fit  them 
upon  the  Perfons  ;  and  my  Lord  A'layor  being  now  ab- 
lent,  upon  Occafion  of  the  Death  of  Sir  Thomas  Vynery 
who  died  this  Morning,  I  conceiving  it  neceflary  to  fay 
fomething  to  fatisfy  tiie  Citizens  and  others  {landing  by, 
did  to  this  Eftecl  declare  the  Law,  That  if  feveral  Perfons  Where  the 
come  into  a  Houfe  together  with  an  intent  to  Ileal,  if  but  breaking- 
one  of  them  fteal  Goods,  they  are  all  equally  guilty.  2. That  p'^elopy^an? 
this  Warrant  now  produced  was  not  fufficient  to  jufllfy  wliere  not. 
the  breaking  open  the  Doors  of  the  Houfe,  and  Soldiers  2  Hawk.44.K 
oughtnot  on  anyPretence  to  break  open  Houfes  unlefs  they 
have  with  them  a  Civil  Officer,  as  Juilice  of  the  Peace,  By  Cjlourof 
or  Conftable.     3.  That    if  Perfons  have  a  Warrant  to  ^  [jawk  442. 
apprehend  any  one,  and  they  in  order  to  execute  the  War- 
rant break  open  a  Door,   and  miilake  the  Law  in  that 
Point  j  this  breaking  of  the  Door  maketh  them  Trefpaf- 
fers,  but  can  never  be  interpreted  to  make  them,  guilty  of 
Felony  ;  for  their  Defign  was  not  to  commit  Felony,  and 
there  niuft  be  always  a  felonious  Intent  to  make  a  Felony. 
4.  If  after  a  Door  broken  with  intent  to  apprehend  a  Per- 
fon,   any  of  the  Company  take  away  any  of  the   Goods 
from  the  Houfe,  this  is  Felony  in  the  Perfcn  that  did  it, 
and  in  none  of  the  Refl ;  uiilefs  it  can  be  proved  that  anv 
of  the  Reft  were  affentingto  the  taking  of  the  Goods,  and 
then  it  is  Felony  in  as  many  as  confented ;   and  after  this  Ante  26,  and 
done,    by  reafon  the  Evidence  could  not  be  made    out    ?,  A^A 
witnout  the  Jixammations  taKen  by  my  Lord  Mayor  and  Sei  Vide     ' 
he  was  abfent,  therefore  I  difcharged  the  Jury  of  them,  Fr,ft.  16,  59, 
and  ordered  Bail  to  be  taken  of  them  to  appear  the  next  '''-  "^~"" 
Goalrdeliv^ery  *. 

Vide^  This  Book   before,  concerning    Reftitution  of  Ante  35 
ftolen  Goods  to  the  Profecutor.    If  upon  his.  Evidence,  or 
Evidence  proved  by  him,  the  Thief  be  convicted,  I  have 
made  a  great  inquiry,  and  {^nA  that  my  Brotlier  JVvlfle    - 
was  in  the  Right,  for  tliC  V/ords  of  tlie  Stat,  of  21  H.  8. 
C.  1 1,  are  general,  that  where  the  Thief  is  convicted  al: 
the  Profecution  of  the  Party  robbed,  there  tlie  Party  rob 
bed  fliall  have  Reftitution,  and  taketh  no  Notice  wiiether 

*  Difcharging  the  Jury  of  Offenders,  feems  all  through  tliis 
Book,  to  have  been  the  Prr-id  ce  in  the  Tiaie  of  Kelyng  ;  iee  ths? 
Cafes  in  the  Margin,  but  fee  the  contrary  are  the  Riiles  theji  re- 
ferred to. 

the 
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the  Goods  be  fold  in  a  Market  Overt,   or  not ;  fo  by  that 
Statute  the  Common  Law  is  altered  as  to  that  Point.  And 
for  that  Stat,  of  3 1  £Iiz.  Cap.  12.  concerning  Horfes  ftolen, 
and  fold  in  a  Market  Overt,   the  Owner  may  have  them 
again  if  he  make  claim  within  fix   Months,  and  pay  the  . 
Buyer  what  he  paid  bonajids^  that  is  nothing  to  this  Cafe. 
For  that  Statute  giveth  that  kind   of  Rellitutidn   as  to 
Horfes,  altho'   there  be  no  Profscution.     And  for   the 
Moore  360.     Bifliop  of  WorceJIcrh  Cafe,  'tis  true,  the  Inference  of  the 
Book  is  as   it  is  there  faid ;  but  the  main  Point  was  not 
there  in  Queftion,  altho'  in   thofe   Times  there  was  a 
doubtful  Opinion  what  the  Law  was ;    and  I  fpake  with 
Mr.  Lee  a  very  good  Clerk,  who  hath  attended  the  St'I- 
fions  at   the    OUl  Bniley  above  forty  Years  ;  and  I  aflced 
him  how  the  Practice  there  was,  and  he  told  me  it  was 
doubted  till  about  4^5  Car.  i.  And  then  Juftice  y^'^^.r, 
and  feveral  other  Judges  advifed  about  it,  and  did  refolve 
that  the  Party  who  loft  the  Goods  and  profecuted  the 
Felon  to  Convi<fl:ion  fliould  have  Reftitution  of  his  Goods 
v/hich  were  ftolen,  notwithfhanding  they  were  fold  in  a 
Market  Overt,  and  ever  fince  that  Time  he  fays  the  Prac- 
tice hath  been  accordingly.     And  if  any  one  plead  to  a 
File  Co.  rur    Writ  of  Reftitution  in  fuch  a  Cafe,   that  he. bought  the 
MagnaChar-  q^^j^  -.^  ^  Market  Overt;   ever  fince  theRefoIution  the 
accord,  not-    Other  Party  prefently  demurred  unto   it,  and  had  Judg- 
wjthftanding  ment :  And  I  think  it  to  be  a  very  good  Refolution  war- 
MTrket"  ^      ranted  by  the  Words  of  the  5/.-?/.  of  21  if.  8.  and  tends  to 
Overr  in        the  advancement  of  Juftice  to  make  Men  profecute  Felons, 
Cafe  of  an     and  it  will  difcourage  Perfons  from  buying  ftolen  Goods, 
Appeal  at       ^|^q>  Jj^  ^  Market  Overt ;  for  under  that  pretence  Men 
Law  •  And     t)uy  Goods  there  for  a  fmali  Value  of  Perfons  v/hom  they 
Stat.  21  //.8.  have  reafon  to  fufpecl,   which  Practice  this   Refolution 
f  :1th  that        will  abate. 
Kfcllitution 

ftall  be  made  in  cafe  the  Thief  be  conviifted  at  the  Profecutlon  of  him  who  loft 
ti.e  Good?,  as  in  the  Cafe  of  au  Appeal  at  Common  Law. 

Coke's  Magna  Chnrta  is  exprefs  in  Point,  that  upon  the 
Stat,  of  21  H.  8.  the  Owner  who  Prbfecutes  fliall  have 
Reftitution,  notwithftanding  a  Sale  in  Market  Overt. 
'Note^  If  Goods  be  ftolen,  and  not  waived  in  flight,  nor 
feized  by  fome  of  the  King's  Officers,  as  fufpected  to  be 
ftolen,  there  the  Party  that  is  robbed  may  take  his  Goods 
again,  or  bring  an  Action  for  them,  altho'  he  doth  not 

Profecute. 


Profecute.      F"tde  Co.  5.  Rep.  Fox/efs  Cafe  109.  SUvnford 
PL  Caron.  186.  b.     But  if  the  Goods  be  waived  by  the 
Felon  in  his  Flight  or  in  Cafe  they  be   not  waived,  yet 
if  they  be  feized  by  any  of  the  King's  Officers  as  fufpedt- 
ing  them  to  be  liolen,  there  the  Party  fhall   not  have 
Reftitution,  unlefs  the  Thief  be  convifted  at  his  Profe- 
cution,   Vide  Stamford,  PI.   Cor.  i860   b.     And  in  fuch 
Cafes  the  Party  fhall  have    Reftitution  only  for  fuch 
Goods  as  are  exprefled  in  the  indi6lment,  and  not  for 
any  other  Goods  tho'  ftolen   at  the  fame  time,  if  they 
are  omitted  out  of  the  indiftment,  becaufe  by  that  omif- 
fion  the  Chief  might  have  efcaped,  Co.   5.  i?^^.  i^?^/-?/ J"  2  Hawk.  248 
Cafe   no.     Vide  for   thefe    matters  Stamfordy  PL   ^or.  249,  250. 251 , 
Titk  Frefj   Sute,   165.  and   Title   Wayfe,   185.  and  //^^  252, 467,468, 
fame  Book  Title  *. 

The  Queftion,  whether  at  this  day  there  needs  two  OneWitnefa 
Witnefies   to   convicl  a  man   of  High  Treafon,    hath  '-^  enough  in 
grown  only  upon  the  Opinion  of  Co.  PL  Cor.    25,  26.  jj.  feemeth  to 
where  amongft  other  things,  he  delivers  an  Opinion  that  me. 
at  the  Common  Law,  two  Witneffes  are  needful  in  Ca-  ^  H  P.C.287. 
fes  of  Treafon,  and  cites  many  Books  in  the  Margin  ;  ^     '^^'^^' 
but  none  of  them  warrant  any  fuch  Opinion ;  and  there 
are  many  things  in  his  Poithumous  Works^  efpecially  in 
his  Pleas  of  the  Crown  concerning  Treafons,  and  in  his 
Jurifdi£lion  of  the  Courts  concerning  Parliaments,  which 
lie  under  a  Sufpicion,  whether  they  received  no  Altera- 
tion, they  coming  out  in  the  time  of  that  Vv^hich  is  call- 
ed the  Long  Parliament,  in  the  time   of  that  defperate 
Rebellion  againft  King  Charles  the  firfr.     But  certain  it 
is,  thei-e  are  many  Errours  in  thofe  places  ;  but  as  to  the 
main  Queftion,  it  feemeth  to  me  very  plain  by  the  ex- 
prefs  Words  of  the  Stat,  of  i  E.  6.  c.  12.  that  at  the 
Common  Law  one  Witnefs  was  fuf^cient  in  High  Trea- 
fon.    For  the  Words  of  the  Stat,  are,  no  Perfon   after 
the  firft  day  of  Febiniary,  then  tiext  coming,  fjould  be  in- 
dicted,   conviaed,   l3fc.   for  any    Offence  of  Treafon,   ^c. 
Unlefs  fuch  Offe7ider  he  aceifed  by  Tivo  f.ifflcient   JVit?ieffes, 
which  proveth  ilrongly,  as  I  think,  that  before  that  time 
one  Witnefs  was  enough,  and,  in  all  Cafes  at  Common 
Law,  Proof  by  one  Witnefs  is  fufficient,  and  no  autho- 
rity, that  I  can  find,  in  any  Book   is  othenvife,  fo  that 
I  take  the  neceffity  of  two  Witnefles  was  induced  by  the 
Stat,  in  I  E.  6.  and  then  the  Force  of  that  Statute  is 
taken  away  by  the  1^2  Php  ^'  Ma.  cap.    10.  which 
H  >     altho' 

♦Title  Appeals.    St,  PI.  Cor.  66,  as  1  believe. 


50  ^mhtt  anti  ctfjcr  a^ffcnce^. 

altho'  it  were  in  the  general  a  Law  which  expired  with 
that  Queen,  being  made  for  prefervation  of  her  Perfon, 
yet  that  Claufe  in  that  Statute,  that  Trials  for  Treafons 
fhall  be  according  to  the  courfe  of  Common  Law,  is  a 
perpetual  Claufe,  anfi  reftoreth  the  Common  Law  as  it 
was    before    the   Stat,    i    of  E.  6.  and  the  Stat.  1^2 
Phil.  l2f  Ma.  cap.  1 1.  which  is  the  next  Chapter  concern- 
ing Treafons,  in  counterfeiting  Monies,  faith,  that  the 
Offenders  fhall  be  jndifted,  convidled,  and  attainted  by 
fuch  like  Evidence,  and  in  fuch  manner  as  they  might 
have  been  before  the  firft  Year  of  the  late  K.  E.  6. 
which  points  exprefly  to  the  time  when  two  Witnefles 
were  required,  and  which  by  this  Statute  appeared  not 
to  be  at  the  Common  Law  *. 
Frr/.  Staf.  i .       That  Brokers,  as  they  are  now   ufed    for   taking   to 
jac.c.  2r       pawn  or  buying  of  Aparrel,  Bedding,  Plate,  Jewels,  ^c. 
SaletoEro^    is  an  unlawful  Trade,  and  enacted,  that  no  Sale  to  fuch 
kers  iiot  alter  Perfons    in    London^   IVefiminjhr,  Southivark,  or  within 
the  Property.  ^^^  miles  thereof,  alters  any  property  ;  and  that  if  they 
refufe  to  fliew  any  fuch  Goods  fo  pawned  or  fold,  they 
forfeit  the  double  value  :  and  fo  there  is  a  difference  be- 
tv.'ixt  the  ancient  Brokers  and  thefe  new  Brokers,  fo  that 
by  the  Statute  if  any  fholen  Goods  be  bought  by  them, 
the   party  may  have  his  A£l;ion  againft  them  for  the 
Goods,  whether  he  profecute  the  Felon  or  not,  for  the 
.  property  remains  to  the  Owner,  notwithffcanding  fuch  fale. 
Memorandum,  at  Lent  Circuit  at    iVmcheJler,    1 8  Car. 
Hond'f.  Cafe.    2.     One-  Henry   Hood  was  indifted   for  the  Murder  of 
Juro's  fi;ied    John  Neiven,  and  upon  the  Evidence   it  appeared,  that 
Manfl'm"h      -^^  killed  him  without  any  provocation,  and  thereupon  I 
terccntniry    directed  the  Jury,  that  it  was  Murder  j  for  the  Law  in 
rodiie6i:icnof  that  Cafe  intended  malice  ;  and  I  told  them  they  were 
Se^  before      j^i<-' JC3  of  the  matter  of  faft,  viz.  whether  Neiven  died 
Thiscouifeof  by  the  hand  oi  Hood;  but  whether  it  was  Murder  or 
■fining  v.as      IManflaughter,  that  was  matter  in  Law,  in  which  they 
ufed  ill ^hofe  ^(^ere  to  obferve  the  direftion   of  the   Court.     Sut  not- 

lir'Vf:     Out 

fii  -e  con-  withftanding  they  would  find  it  only  Manflaughter  ; 
demned,  and  v/hereupon  I  took  the  Verdiil,  and  fined  the  Jury,  of 
ufed^o-  p'l^  which  John  Gohhvier  v/as  the  Foreman,  5/.  a  piece, 
for  gr.'hio-  a  3,nd  committed  them  to  Goal  till  they  found  Sureties  to 
Yfrdicacon-  appear 

trarv  to  Evi- 
dence. *  B'.it  fhis   Doubt  is  removed  by  Statute  7.  W.3C.  3.     vide 

Poller  I  Dif'.  on  hi.  T.  C?p.  3.  p  221,  2  Ed. 

f  B:;t  co'i  to  Pawnbrokers  in  Great  Britain.     Vide  30  Geo,  2. 

c  Sij.,  and  24  Geo.  3.  c.4i. 


appear  at  the  next  Afiizes,  and  in  the  mean  tune  to  be 

of  the  good  Behaviour :  but  after,  upon  the  Petition  of 

the  Jurors,  I  took  down  their  fines  to    z^os.  a  piece, 

which  they  all  paid,  and  entered  in  Recognizance,  ^c.  * 

■    At  the  fame  Affizes  at  TVincheJler,  the  Clerk  appoint-  The  Ordina- 

ed  by  the  Bifhop  to  give  Clergy  to  the  Prifoners,  being  fL";  "f  t^e 

to  give  it  to  an  old  Thief;  I  direiled  him  to  deal  clearly  Prifoner  did 

with  me,  and  not  to  fay  legit  in  cafe  he  could  not  read ;  read  when  he 

and  thereupon  he  delivered  the  Book  to  him,  and  I  per-  '^""'^  "°'^'  ^^"^ 

'■     .  '  L         endeavour— 

ceived  the  Prifoner  never  looked  upon  the  Book  at  all,  i„o-  to  abufe 

and  yet  the  Bifhop's  Clerk,  upon  the  demand  oi  legit  or  the  Court. 

non  legitf  anfwered  legit ;  and  thereupon  I  wifhed  him  ^  ^"i^^k.  506, 

to  conGder,  and  told  him  I  doubted  he  was  miftaken, 

and  bid  the  Clerk  of  the  Affizes  afk  him  again,  legit  or 

non  legity  and  he  anfwered  again  fomething  angrily,  legit : 

Then  I  bid  the  Clerk  of  the   Affizes  not  to  record  it, 

and  I  told  the  Parfon  he  was  not  the  Judge  whether  he  Ante  2S. 

read  or  not,  but  a  Minifterial  Officer  to  make  a  true  Re-  ^  H.  P.  C 

port  to  the  Court.     And  fo  I  caufed  the  Prifoner  to  be 

brought  near,  and  delivered  him  the  Book,  and  then  the 

Prifoner  confefled  he  could  not  read  ;  whereupon  I  told 

the  Parfon  he  had  reproached  his  Function,  and  un- 

preached  more  that  day  than  he  could  preach  up  again 

in  many  days  ;  and  becaufe  it  was  his  perfonal  OlFence 

and  Mifdemeanor,  I  fined  him  5  Marks,  and  did  not  2  Flawk.  506, 

fine  the  Bifhop,  as  in  cafe  he    had  failed  to  provide  an  >• 

Ordinary. 

My  Brother  Archer,  upon  difcourfe,  told  me  lie   well  Mr.  Ford's 
remembered  the  Cafe  of  3/[r,  Ford,  a  Gent,  in  Grays  Inn,  ^^/'°.- 
who  in  the  time  when  -Sir  Nich.  Hyde  was  Chief  juftice,  5^'^|j'|^  de- 
was  indicled  of  Murder  in  the  King's  Bench,  and  upon  fence  of  his 
the  Evidence,  the  cafe  was  that  Mr.  Ford  vvdth  other  ov>  n  Poffef- 

Company,  was   in   the   Vine  Tavern   in    Flolhorn,    in    a  J,°"      ■  ^ 

^      '  ...  r'.  Pom  i!i  a. 

.Room,  and  fome  other  Company,  brin-x'mg  with   them  Tavern  jufti- 

/ome  Women  of  ill  Fame,  would  needs  have  the  ]loom  fiable. 

where  Mr.   Ford  was,'   and  turn    him   out,  to  which  ^  ^^^'';^-  ''°' 
■  '      .  ~    -,         ,     ,      ..,,,-      ,.      I  hjawK.  125. 

M.r.  Ford  anlwered,  that  it  tney  nad  civiliy  denred  it,  p^.;,.,,  p,  l. 

they  might  have  had  it_,  but  he  would  not  be  turned  out  225. 
by    force,   and  thereupon  they  drev/  tlieir  Swords  on  '^'^^f^  •  "c^fe 
Mr.   Ford,    and    his  Company,     and   Mr.   Ford,  drew  p^^^  ,9.  " 
his  Sword,  killed  one  of  them,  and  it  was  adjudged  juf-  Holt  484- 
tifiable.  '    9St.Tr.6T. 

H  2  At  U-'niorand. 

*  But  fee  BufViel's  Cafe.     Vaughan  135.  ard  2  Kawk.  azs.'  .,•  ,  T^  11,^^'"^.^  ^^ 
'  -f-  This  Cafe  cor,tin>aes  to  be  doubted,  whether  it  b«  Law.  Vide  this  CateT- 
Fofter  in  notis  294. 
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Jones'  and 
£e'ver's(Z^{e. 
1  Hawk.  163. 
3  Hawk.  500. 
Ante  27. 


-a'ttavvk.  527. 
s  H.P.C.295. 
Ante  26,  and 
47. 

And  Refe- 
rences ibid. 

Burglarj', 
Country 
Koufe  and 
City  Houfe. 
J  Hawk.  162 


Foft.  68. 


2  Hawk.  53, 
53. 

Principals  in 
Murder,  tho* 

abfent. 
Foft.  349. 


At  the  Goal-delivery  in  the  Old  Bailey ^  19  Fehruary 
^^^5y  J°^^  Jones  and  Philip  Bever,  were  indided  for 
Burglary  for  breaking  the  King's  Houfe  at  Whitehall  and 
Healing  from  thence  the  Goods  of  the  Lord  Cornbury, 
and  were  found  not  Guilty  j  and  after  were  indided  for 
the  fame  Burglary,  and  flealing  the  Goods  of  Mr.  Nun- 
nefy  :  and  we  agreed  that  they  being  once  acquitted  for 
the  Burglary,  could  not  be  inditled  again  for  the  fame 
Burglary,  but  might  be  indicled  for  ftealing  the  Goods 
of  Mr.  Nunnefy  according  as  it  was  formerly  refolved  in 
Turner's  Cafe.  Vide  ante  *.  But  in  this  cafe  when  we 
faw  the  Evidence  not  fufHcient  to  prove  the  flealing  of 
my  Lord  Cornbury  s  Goods,  we  might  have  difcharged 
the  Jury  and  fo  taken  no  Verdicft ;  and  then  he  might 
have  been  indided  for  that  Burglary,  and  flealing  the 
Goods  of  Mr.  Nunnefy. 

Fofl.  contra,  30. 

MetnorandiiWy  Ivlr.  Lee,  the  Clerk  of  the  Peace  for 
London,  then  told  me,  that  about  twenty  Years  fince  in 
the  Cafe  of  Mr.  Gardiner,  who  was  a  Citizen,  and  had 
a  Houfe  in  the  City  where  he  ufually  lived  in  the  Win- 
ter, and  another  Houfe  in  the  Country  where  he  ufually 
lived  in  Summer ;  and  while  he  and  his  Family  were  in 
the  Country,  his  houfe  in  the  City  was  broken  open  in 
the  Night,  and  his  Goods  Holen ;  no  Perfon  being  in  the 
Houfe,  and  it  was  adjudged  Burglary,  for  it  was  his 
Maniion  Houfe. 

Alemorandtim,  That  ray  Brother  Twifden  fiiewed 
me  a  Report  which  he  had  of  a  Charge  given  by  Juflice 
"Jones  to  the  Grand  Jury  at  the  King's-Bench-Barr  in 
Michaelmas  Term,  9  Car.  i.  In  which  he  faid,  that. 
Poifoning  another  was  Murder  at  Common  Law.  And 
the  Statute  of  i  E.  6f.  was  but  declaratory  of  the  Com- 
mon Law,  and  an  Afhrmation  of  it.  He  cited  Vaut4 
and  Ridley  s  Cafe.  If  one  drinks  Poifon  by  the  Provo- 
cation or  Perfuafion  of  another,  and  dieth  of  it,  this  is 
Murder  in  the  Perfon  that  perfuaded  it.  And  he  took 
this  difference  ;  if  A.  give  Poifon  to  J.  S.  to  give  to  J. 
D.  and  J.  S.  knowing  it  to  be  Poifon,  give  it  to  J.  D. 
who  taketh  it  in  the  abfence  of  J.  S.  and  dieth  of  it. 
In  this  Cafe  J.  S.  who  gave  it  to  J.  D.  is  Principal. 
And  A.  who  gave  the  Poifon  to  J.  S.  and  was  abfent 
when  it  was  taken,  is  but  accelfary  before  the  Fa£l : 

But 

*t  Page  30. 

f  See  an  Account  of  the  Reafons  of  this  Aft.  Foft.  63,  '59,  70,  71. 


But  if  A.  buyeth  Poifon  for  J.  S.  and  jf.  S.  In  the  ab- 

fence  of  A.  taketh  it,  and  dieth  of  it ;  in  this  cafe  A. 

though  he  be  abfent,  yet  he  is  Principal :  fo  it  is  if  A. 

giveth  Poifon  to  B.  to  give  unto  C.  and  B.  not  knowing 

it  to  be  Poifon,  but  believing  it  to  be  a  good  Medicine, 

giveth  it  to  C.  wlio  dieth  of  it ;  in  this  cafe  A.   who   is 

abfent  is  Principal,  or  elfe  a  Man  (hould  be  murdered 

and  there   fliould  be  no  Principal :  for  B'  who  knew 

nothing  of  the  Poifon,  is  in  no  fault,  tho'  he  gave  it  to  2  Hawk.  443. 

C.  So  if  J.  puts  a  Sword  into  the  hand  of  a  Mad  Man,  Perfon  ab- 

and  bids  him  kill  B.  with  it,  and  then  A.  goeth  away,  pafin'j^j"'' 

and  the  Mad  Man  kills  B,  with  the  Sword  as  A.  com-  der,  where 

manded  him,  this  is  Murder  in  A.    tho'  abfent,  and  he  i^he  Perfon 

isPrincipal :  for  it  is  no  Crime  in  the  Mad  Man  who  did  ^ao  did  the 

,  r  set  IS  iiot 

the  Fa£l:,  by  reafon  of  his  Madnefs,  and  he  faid  that  guilty,  be- 
this  Cafe  was  lately  before  himfelf  and  Baron   Trevor  at  caufe  of 
the  Affizes  at  Hereford.     A  Woman  after  flie  had  two  ^■'■^a"?' 
Daughters  by  her  Hufband  Eloped  from  him  and  lived  Dalt.  5--^" 
with  another  Man.  And  afterwards  one  of  her  Daughters  i  H.P.C.6i7. 
came  to  her,  and  (lie  afked  her  how  doth  your  Father,  to 
which  her  Daughter  anfwered,  that  he  had  a  Cold,  to 
which  his  Wife  replied,  here  is  a  good  Powder  for  him, 
give  it  to  him  in  his  Pofiet ;  and  on  this  the  Daughter 
carried  home  the  Powder,  and  told  all  this  that  her  Mo- 
ther had  faid  to  her,  and  to  her  other  Sifter,  who  in 
her  abfence  gave  the  Powder  to  her  Father  in  his  Poflet, 
of  which  he  died.     And  he  faid,  that  upon  Conference 
with  all  the  Judges,  it  was  refolved  that  the  Wife  was  Perrons  ab- 
Principal  in  the  Murder,  and  alfo  the  Man  with  whom  pa"'!,^ m*^'" 
fhe  run  away,  he  being  proved  to  be  advifing  in  the  Poi-  der. 
fon  J  but  the  two  Daughters   were   in  no  Fault,  they  ^  Hawk.  443, 
both  being  ignorant  of  the  Poifon,  and  accordingly  the         ^^^' 
Man  was  Hang'd,  and  the  Mother  Burnt. 

Memorandum^    that   upon  Saturday  the   2S.  of  ^nV  R efolution 
1666  An.  18  Car.  1.     All  the  Judges  of  England,   viz.  j^^''^^^^^^ 
Myfelf,  J.  K.  Lord  Chief  Juftice  of  the  King's  Bench  ;  Occafion^of 
8ir  Or.  Bridgeman,  Lord  Chief  Juftice  of  the  Common  ffie  Trial  of 
Pleas,  Sir  Matthew  Redes,  Chief  Baron  of  the  Exchequer,  ^'^T'^  Morely. 
my   Brother  Aihins,    Brother  Tivifden,  Brother  Tyrell,  j  i^^  \J^  ' 
Brother    Turner,    Brother  Browne,  Brother    Windham,  i  Sid.  7.77. 
Brother  Archer,  Brother  Raymford,  and  Brother  Morton,  '  ^^^  ^'^■ 
Hiet  together  at  Serjeant's  Inn  in  Fleetjireet,  to  confider  1  St.^Tr'iai 

ofs.C. 


of  fuch  things  as  might  in  point  of  Law,  fall  out  in  the 
Vide  Moors  Trial  of  the  Lord  Morly,  who  was  on  IMonday  to  be 
ff '?b' a!r  ^^^^'^  ^^  ^^^^  ^&ers  for  a  P^lurder,  and  we  did  all  ima  voce 
the'judges,  refolve  feveral  things  foUoM'ing,  part  i.  Firft  it  was 
that  on  a  agreed  that  upon  the  Letter  of  the  Lord  High  Steward 
Tryal  by  _  direfted  to  us,  we  were  to  attend  at  the  Tryal  in  our 
fonder  Snii'Jt  Scarlet  Robes,  and  the  Chief  Judges  in  their  Collars  of 
challenge  any  SS.  which  I  did  accordingly  j  but  my  Lord  Bridgman 
of  the  Peers    y^ j^g  abfent,  being  fuddenly  taken  with  the  Gout,  the 

Jurned'on'^his  ^^''"^  ^^^'^^  ^^^  "o^  ^'-^  dollar  of  SS.  having  left  it  be- 
Jury.  hind  him  in  the  Country  ;  but  we  all  were  in  Scarlet, 

Habit  of  the  but  no  body  then  had  a  Collar  of  SS.  but  myfelf,  for  the 
Judges  at  the  Rg^^fo^.g  aforefaid. 
Iryal. 

2.  It  was  refolved,  that  in  cafe  the  Peers  who  arc 
Tryers  after  the  Evidence  given,  and  the  Prifoner  with- 
drawn, and  they  gone  toconfultof  their  Verdict,  fhould 
defire  to  fpeak  with  any  of  the  Judges  to  have  their  Opi- 
nion upon  any  point  of  Law,  that  if  the  Lord  Steward 
fpoke  to  us  to  go,  we  ihculd  go  to  thern  ;  but  when  the 
Lords  afked  us  any  QuelHon,  we  fliould  not  deliver  any 

If  Advice        Opinion,  but  let  them  know   we  were  not  to  deliver 

afked  in  pri-   any  private  Opinion  without  conference -with  the  reft  of 

i^H^^^h'^      the  judges,  and  that  to  be  done  openly  in  Court:  and' 

the  Peers.       this,  notwithflanding  the  Prefident  in  the  Cafe  of  the 

Earl  of  C^'?/(;v^fl^r«  *,  was  thought  prudent  in  regard  of 

ourfelves,  as  well  as  for  the  avoiding  Sufpicion,  M'hich 

mightgrow  by  private  Opinions,  all  Refolutions  of  Judge's 

being  always  done  in  Publick. 

3.  Although  we  were  not  all  agreed  in  the  Prefident 
of  the  Lord  Dacres  Cafe,  cited  by   Sir  E.  Cole   in   the 

If  af^ed  in  Pleas  of  the  Grown, />.  29,  ^30.  that  the  Judges  may 
Court  by  the  deliver  any  Opinion  in  open  Court,  in  the  abfence  of 
Bigh  Stew-  ^j-jg  Prifoner  ;  yet  it  was  agreed,  that  if  the  Lord  Stew- 
fence  of  Pri-  a^d  fhould,  in  open  Court,  demand  any  of  our  Opinions 
foner.  in  any  thing,  tho' in    the   abfence  of  the  Prifoner,  we 

were  to  give  an  Anfwer  to  the  Queftion  the  Lord  High 
Steward  fhould  demand  of  us,  we  being  calFd  to  affift 
the  Court,  and  the  demand  of  any  Queftion  in  fuch  cafe 
beino;  referred  to  the  Difcretion  of  the  Hig;h  Steward. 

4.  It 

*  I  cannot  after  my  beft  refearch  find  this  Cafe. 


4-  It  was  refolved  by  us  all,  that  in  cafe  any  of  the  Witneffes 
WitnefTes    which  were  examined  before  the   Coroner,  the  Corone/ 
v/ere  dead  or  unable  to  Travel,  and  Oath  made  thereof,  dead  or  not ' 
that  then  the  examinations  of  fuch  Witaelles,   fo  dead  or  a'^'e  to  Tra- 
unable  to  Travel  might  be  read,  tlie  Coroner  firfl  making  ^gf^.^.j^  g 
03th  that  fuch  Examinations  are  the  fame  which  he  took  Sum.  26a, 
upon  Oath,  without  any  Addition  or  Alteration  v/hatfo- 263. 
ever. 

5.  That  in  cafe  Oath  fhouldhe  made  that  any  "Witnefs  Witneffes 
who  had  been  examdned  by  the  Coroner,  and  was  then  detained  by 
abfent,  was  detained  by  the  means  or  procurement  ox  the  P^ocuremeuc 
Prifoner,  and  the  Opinion  of  the  Jucip;es  adced  whether  ^  Hawk.  6oCo 
fuch  Examination  m.ight  be  read,  v/e  diould  anfwei",  that  aKeb.  19. 

if  their  Lordftiips  wei'e  fatisfied  by  the  Evidence  they  had 
heard,  that  the  Witnefs  was  detained  by  rneans  or  pro- 
curement of  the  Prifoner,  then  the  Examination  might  be 
read,  but  v/hether  he  was  detained  by  the  Means  of  Pro- 
curement of  the  Prifoner,  v/as  matter  of  Faft,  of  which 
we  were  not  Judges,  but  their  Lordfliips. 

6.  Agreed,  that  if  a  Witnefs  vv^ho  was  examined  by  Witnefs 
the  Coroner  be  abfent,  and  Oath  is  made  that  they  have  '°'^.?''''^  ^°^ 
ufed  all  their  Endeavours  to  find  him  and  cannot  find  him,  fouH^i. 

that  is  not  fuSicientto  authorize  the  reading  of  fuch  Ex-  a  Hawk.  605,  • 
amination. 

7.  Agreed,  that  no  words,  be  they  what  they  will,  are  ^'^'of'ds  only, 
in  Law  fuch  a  Provocation,  as  if  a  Man  kill  another  for  "-^    """^"^i-" 

1  1         Ml    1-      •    -n       1       r^-r.-  r  -I  -IT  T,/r        fiGii  to  leiten 

words  only  will  dimimih  tne  Uitence  01  kilirng  a  Man  the  Offence 
from  Murder  to  be  Manllaughter  :  as  fuppofe  one  call  of  killing  a 
another  fon  of  a  Whore,  or  give  him  the  Lie,  and  there-  t^v'",  °"^ , 

1^3,  ^1  J  •  1  -11    .  •)  .1  ™  uruer  to  be 

upori  he  to  whom  the  words  are  given,  kili  tne  otner,  Manflauoh- 
this  is  Mui'der.     But  if  upon  ill  words,  both  the  Parties  t&r. 
fuddainly  Fight,  and  one  kill  the  other,  this  is  but  Man-  '  ff"''^'''|=^- 123. 

n  -I  r        •      ■  11  ■  r     -  1     •        T  Hawk.   J24. 

llaughter,  tor  it  is  a  combat  oetwixt  two  upon  a  iuadam  j  H.P.C.4-6 

heat,  v/hich  is  the  legal  defcription  of  Manllaughter  r,  and  Foft.  290. 

we  v/ere  all  of  Opinion  that  the  Statute  of  i  jac.  for  FideCromp- 

Stabbing  a  Man  not  having  iirft  ftruck,  nor  having  any  ton'iju/i.'^^^ 

Weapon  drawn,  was  only  a  Declaration  of  the  Common  £;  '^" 

T  J        J  \.  ..•'•■  -        .         c   T     •        Two  to  play 

L.aw,  and  made  to  prevent  tne  mconveniencies  01  Junes,  ^t  Tables 

who  were  apt  to  believe  that  to  be  a  Provocation  to  exte-  and  fall  out    ' 

nuate  a  Murder,  which  in  Lav/ v/as  not.  fudda]nly, 

a  no,  one  vvirh 
a  Dagger  kill  the  other,     i  Hawk.  116.  Foft.258. 

Agreed, 


55  Si^mhtt  an&  ot^n:  (0ffence^. 

If  there  be  a  g.  Agreed,  that  if  upon  words  tw^o  Men  grow  to  An- 
?re-ifonabk  S^^'  ^"^  afterwards  they  fupprefs  that  Anger,  and  then 
Time  before  fall  into  Other  Difcourfes,  or  have  other  Diverfions  for 
they  Fight,  fuch  a  fpace  of  time  as  in  reafonable  intendment,  their 
Vh  ^  k  "^22  1^63,t  might  be  cooled,  and  fome  time  after  they  draw  one 
123.  '  '  upon  another,  and  Fight,  and  one  is  killed,  this  is  Mur- 
F.  Crompf.  der,  becaufe  being  attended  with  fuch  Circumftances  as 
■^^^  r  ,,  it  is  reafonably  fuppofed  to  be  a  deliberate  A61,  and  a 
out  fuddain-  premeditated  Revenge  upon  the  firft  Quarrel ;  but  the 
}y  and  Fight  Circumftances  of  fuch  an  A61  being  matter  of  Face,  ,the 

prefeiitly,        jury  ai'e  Tudees  of  thofe  Circumftances. 
and  one  Kill     **      ■'  •>      ^ 

theothfritis  bu.  'ianflaughter ;  fo  if  after  they  have  quarrelled,  they  pre- 
fently  go  '';"o  liic  Field  and  Fight,  andone  kill.-  the  other,  'tis  but  Manfiaugh- 
ter  ;  For  ail  is  one  continued  Aft  of  Fury  But  if  two  fall  out  fuddainly,  and 
before  any  blows  prefeiitl}'^  appo  nt  \^  go  co  the  Field  and  Fight,  and  one  kill 
the  other,  ihia  is  Murder,  becaufe  it  appeareth  by  '/loofing  a  fit  place  to  fight, 
their  Reafon  was  above  their  Fafficn,  and  fo  a  aeiioeiate  hSi.  Vide  Ci  ompt. 
Juji.p.  25.  acordant. 

Th'-s  followifrg  Report  I  tool  ot't  of  Jujlice  Spelman's  Ori" 
giiial  Reports^  which  I  had  from  Sir  Jeffly  Pahner  At- 
torney General^  "which  Report  is  citedy  Co.  PL  Cor, 
29  bf  30. 

J I  St.  Tr.  10.      The  Lord  D acres'' s  Cafe,  who  was  indifted  for  Treafon 

2  Hawk.  6.      before  Commiffioners  of  Oyer  and  Terminer  in  the  County 

of  Cumberland,    for  adhering  to  the  Scots,  the  King's 

*=  A  Peer can^  Enemies,  and  tried  by  his  Peers  26  H.   8.*     Thomas 

1  w.;ve  Duke  o^  Norfolk  being  High  Steward  :  and  the  day  be- 
j       ival  b>    £^„g  ^11  ^YiQ  Judges  a&mbled  to  refolve  certain  Queilions 

2  '.vk.  597.  "v^-'tiich  might  arife  upon  the   faid  Tryal,  fo   that  if  any 

Queftion  fhould  be  afked  them  they  might  refolve  una 
twee,  and  one  Queftion  was,  whether  the  Prifoner  might 
waive  his  Tryal  by  his  Peers,  and  be  tryed  by  the  Coun- 
try, and  they  all  agi"eed  he  could  not.  For  the  Statute 
of  Magna  Chart  a  is  in  the  Negative,  Nee  fiiper  eum  ibi- 
mus  nijt  per  legale  judicium  parimnfucrum,  this  is  at  the 
King's  Suit  upon  an  indiflment. 
^j^-^' "  °a  ^'  ^^  ^"^^^  agreed  by  moft  of  the  Judges/  that  if  all  the 

nmtbe'r  ^  Peers  do  not  agree  in  their  Verdift,  then  the  Verdift  of 
gc&d  if  the  greateft  part  of  them  is  a  good  A^erdift,  fo  that  there 

twelve.  jjg  Twelve  or  more  ;  (therefore  the  ufe  is  never  to  have 

lefs  than  twenty  three  Peers  for  Tryers^  becaufe  that  is 
the  leaft  number  to  be  fare  of  twelve  to  be  of  one  Mind) 
And  after  the  Prifoner  was  arraigned,  and  afkt  whether 

he 


lie  was  Guilty  or  not  Guilty :  he  defired  refpit  to  coiia- 

der,    becaufe  the   inditlaient  was  long,  and  contained         .        v 

many  things  ;  but  the  High  Steward  told  him,  he  muil        \S7 ) 

plead  to  the  Treafon,  or  eife  Judgment  would  be  given  2  Hawk.  464. 

againfl  him  as  a  Traitor,  and  thereupon  he  pleaded  not  ^'i^;^^^'  ^ 

Guilty.     When  he  was  afked  how  he  would  be  tryed,  i^jiinner  145. 

and  he  took  long  time  to  confider,  and  would  not  have  S.ivile  56. 

put  himfelf  upon  his  Peers  ;  but  at  lail  the  High  Ste\vard  Dyer  205. 

told  him  that  he  mult  give  Judgment  againft  him  as  a  rq'^Lj/  -'L'l. 

Traitor,  unlefs  he  put  himfelf  upon  his  Peers,  as  againil  3  j  ,n.  14.  36. 

one  w:ho  refufed  the  Tryal  of  Law  ;  and  thereupon  he  S.  P.  C.  is<»- 

put  him.felf  for  his  Tryal^upon  his  Peers ;  'and  after  £vi-  "  *^^*'^-  557- 

dence  was  given,  and  the  Prifoner  withdrawn  from  the 

Bar,  and  the  Lords  gone  to  confider  of  their  Verdi£ltj  Yhe  Hi->h 

they  fent  to  the  Lord  Stev/ai-d  to  fpeak  with  him  j  and  StewarcTnot 

he  thereupon  defired  the  advice  of  the  Judges  j  and  they  '-■'-'  A'^^k  to  tha 

advifed  him  that  he  could  not  do  fo  unlefs  the  Prifoner  AM^ncVoF 

was  prefent  at  the  Bar.     And  afterwards  the  Peers  defired  the  Prifoner. 

the  Lord  Steward  that  one  Chrijlopher  Dacres,  Uncle  to  «  Hawk.  597. 

the  Lord  Dacres,  who  was  in   the   Tower  for  the   fame  '^  ["Jj'  ^^'  ^^' 

Treafon,  might-  be  fent   for   to   be    examined,    if  th/e 

L.  Dacres  Aid  command  him  to  go  to  the  I^ord  Ma/:ie 

to  treat  with  him  in  favour  of  the  Scots  :  and  the  Lord 

Steward,  by  the  advice  of  the  Judges,  told  theni,,  that 

could  not  be  done,  all  the  Evidence  being  given  already, 

and  alfo  he  was  not  a  neceffary  WItnefs,  being  Uncle 

to  the  Prifoner,  and  not  fuppofed  that  h^  would  give 

Evidence  againft  him,  fo  after,  in  the  abfence  of  the 

Prifoner  (as  the  Courfe  is)  the  Lords- gave  the  Verdifll, 

and  found  him  not  Guilty,  and- then  the  Prifoner  was 

brought  to  the  Bar,  and  the-Lord  Steward  did  rehearfe 

the  Verdi6l,  and  gave  Jndgment  that  he  ihould  be  dif- 

charged  paying  his  Fees. 

And  amongil  the  Judges,  a  QueRion  was  moved  whe-  Court  may  {>e 
ther  the  Court  midit  be  adjourned  to  the  next  day,  and  adjowmeci. 

.  .  2  rlawk    24.. 

they  agreed  it  might,  but  it  hath  not  been  done. 

Another  Queflion  wag  moved  among  them,  that  If  the  If  the  Lords 
Peers  did  not  agree,  io  that  the  Court  was  adjourned  till^S'''^f  *:*/  ^'"'"'^ 
the  next  day,  what  fliould  be  done  with  the  Peers  v/ho.  o^v  v^-lie^her 
were  the  Tryers  .''  And  fome  Judges  held  they  were  to  to  be  kept  to- 
be  kept  together  all  night,  but  others  held,  becaufe  they  gether,  or  go 
were  not  fworn,  for  the,  great  Truft  repofed  in  them,  "^"i  i\^"^r^^/^~ 
and  prelumed  to  be  m  them,  they  might  go  to  their  own  2  Hriwk.  59?^. 
Houfes  every  one. by  himfelf.  And  CJcsitji. 

I  And 


58  i^ucbcr  mb  ctfjcr  dDftciuei^. 

Lords  before        Another  Qu^eflion.  was  moved  among  them,  whether 

whom  the  ln~  ^Yiq  Lords  who  were  Commiffioners,  to  enquire  of  the 

fouiid„mav  be  li'calon,  betore  whcm  the  rriloner  was  inditted  upon 

Peers  on  the     the  Commiflion  of  Oyer  and   Terminery  might  be   Peers 

^  '■y^'-  on  the  Tryal ;  a'nd  agreed  by  all  that  they  might. 

iHav/k.  11^         If -z^,   hath  Malice  agamft  ^.  and  meeteth  him  and 

123.  flriketh  him^  and  tlven  B.  draweth  at  A.  and  flye;:h  back 

until  he  come  to  a  Wall,  and  then  kills  B.  this  is  Mur- 

iClurder  not-     ^^''»  notwithfianding  his  flying  to  the  Wall ;  for  the  craft 

^vithlb Tiding    of  flying  fliall  not  excufe  the  Malice  which  he  had,  nor 

Tv"w  '°  ^        ihTui  any  fuch  Device  to  wreak  his  M?Jice  on  another,  and 

Foil'.  2-;§  think  to  be  excufed  by  Law,  avail  him  any  thing,  but  in 

fuch  Cafe  the  Malice  is  enquirable,  and  if  that  be  found 

by  the  Jury,  then  his  flight  is  fo  far  from  excufing  the 

Crime,  that  it  aggravates  it,  vide  Croinp  JuJI-  22.  h.Fitz 

Jvtry  underva-  Cot.  287.  Vide  at  the  end  of  that  Cafe,  hi  Fitz  Abridgment^ 

hie  Goods  for-  Coron.  287.  the  Jurors  were  amerced  for  putting  an  un-. 

they       jgj.  Ya^jye  upon  the  Goods  of  a  man  whp  killed  another 
are  amercea-    .     ,  .  .r^^  ,^ 

bie.  m  his  own  defence.  "' 

JoAnfoH   Gir-       ^^  ^  Gori  Dchvevy  at  Newgate,   iith  July  1 3  Car.  2. 
Jtrtg^anA  ^'ho.    johnfon,   John   Girli/lg,  and   Elizabeth  Potuell  were 

/'&'t<.'f//'s  Cafe.  indi£ted  for  breaking  the  Houfe  of  Thomas  Powell  (his 
Wife  then  being  >n  the  houfe)  and  dealing  away  above 
60  I.  m  Money.  Upon  the  Evidence  theCiife  was,  that 
Powell  kept  a;i  Ak-hoiife,  p.od  'Eliz.  Powell  was  his  Ser- 
vant, and  hrd  feen  her  Mifbrefsput  Money  into  a  Trunk 
3 a  her  Chamber,  which  was  2  pair  of  Stairs  high  ancj 
locked  her  Trunk  •,  and  tiiis  Sei'vant  combined  with  the 
two  Men  to  Rob  her  of  the  Money,  and  in  order  there- 
unto, thofe  two  Men  cam.e  into  the  Houfe  to  Drink,  and 
found  fault  with  all  the  Rooms  below  Stairs,  and  fo 
were  had  up  two  pair  of  Stairs,  the  next  Chamber  to 
th?.t  where  the  Money  -a  as,  and  the  Maid  came  to  them, 
and  they  broke  up  the  Trunk,  arid  took  away  above  60  /. 
in  Money,  and  upon  this  Evidence,  myfelf,  and  my 
Brother  Tivifden,  and  Brother  JVylde  being  prefent,  were 
of  Opinion  that  to  take  away  Clergy,  there  muft  be  an 
i^ilual  breaking  of  the  Jloufe.     For  if  one  come  into  ^ 

*  As  this  is  cited,  it  might  be  imagined  that  in  every  Cafe  of 
Homicide,  fe  c!\fenJe?ido,  a  Man  forfeited  all  his  Goods,  other- 
wile,  whv  was  the  Jury  charged  with  the  Value  of  them,  or 
smercf  d  /pr  their  Mifbehaviour,  with  regard  to  the  Apprdifment  ? 
But  Fitzherbert  goeih  farther  into  the  true  State  of  the  Cafe  . 
The  Defendant  after  he  killed  the  AflTailant  fled  for  it.  Ideo  faith 
t\if;  ^Qofe,  Catalla. ejus  cpr.ficanti;r  profuga.     See  FuRer  C.  L.  2R6. 

Ta^ern 


^nttct  atttiotliier  (^ticnte^. 

T'avern,  or  an  Ale-honfcy  and  take  any  thing,  the  Law 

maketh  them  Trefpaflers  ah  initio  ;  and  fo  if  they  fteai 

any  thing,  it  is  Felony  ;  yet  this  doth  not  make  an  ac-       (AC)j 

tual  breaking  of  the  Houfe  ;  but  in  that  Gafe,  if  they  be-  vVhat  Ihall  be, 

ing  in  the  Houfe  break  open  any  Chambef-door  and  fleal  a  breaking  of 

Goods,  this  is   an  a£tual  breaking  of  the  Houfe,  and^  ,^°"^*' ^° 

taketh  away  Clergy ; .  but  the  breaking  open  a  Trunk  or  Clergy. 

Box  \^'^hich  is  locked,  and  ftealing  any  thing  out  of  it,  is  2  Hawk.  497. 

no  actual  breaking  of  the  Houfe,  becaufe  the  Trunk  of  ^'^^  P"^^-  ^^^^ 

Box  are  no  part  of  the  Houfe.     But  if  they  bfeak  open     '* 

any  thing  which  is  fixed  to  the  Free-hold,  as  a  Cupboard 

Door  in  a  Wall,  ^c.  this  is  an  a£lual  breaking  of  the 

Houfe ;  and  accordingly  in  the  principal  Cafe,  the  Merl 

had  there  Clergy^ 

At  t  Goal-delivefy  at  Newgate,  25  April,    1666.    18  fiopkkiHug- 
Car.  2.  upon  an  indidment  of  Murder  againft  Hophn^^^\l^''^^°^^ 
Huggetty  a  fpecial  Verdi6l  was  found  to  this  Effedl.     We  jLord'Raym. 
find  that  John  Berry,  and  two  others  with  him  the  Day  and  '43- 
Place  in  the  Inquifition  had  defaBo,  but  without  War-  p^ft^,'^*^^! 
rant  (for  ought  appears  to  us)  inipreffed  a  Man  whofe^,^.*       ' 
Name  is  not  yet  known,  to  ferve  in  his  Majefties  Ser- 
vice in  the  wars  againft  the  Dutch  Nation ;  that  there- 
upon, after  the  unknown  rJian  was  imprelTed,  he  with 
the  faid  John  Berry,  v/ent  together  quietly  into  Cloth-fair-,  tl^^^^M'^'^''' 
and  the  faid  Hophin  Huggett  and  three  others,  walking  Manftaughter. 
together  in  the  Rounds  in  Smithjieldg  and  feeing  the  faid 
Berry  and  two  Others  with  the  man  imprefledj  going  in- 
to  Cloth-fair,  irtftantly  purfued  after  thenlj  and  over- 
taking jB«-r^  and  the  impreft  man,  and  the  two  other  Men 
tequired  to  fee  their  Warrant,  and  lieri'y  {hewed  them 
a  Paper  which  Hopkin  Huggett  and  the  3  others  faid  was 
no  Warrant ;  and  immediately  the  faid  H.  Huggett  and 
the  three  others  drew  their  Swords  to    refcue  the  faid 
man  Impreft,  and'  did  thruft  at  the  faid  John  Berry ;  and 
thereupon  the  faid  John  Berry  and  thdj  two  others  with 
liim  did  draw  their  Swords  and  fight  together,  and  there- 
upon the  faid  H.  Huggett  did  give  the  Wound  in  the  In- 
quifition to  the  faid  John  Berry,  whereof  he  inftantly 
died  J  and  if  upon  the  whole  matter,  the  faid  H.  Huggett 
be  guilty  of  Murder  they  find  fo  5  If  of  Manflanghter 
they  find  fo,  &c.  All  the  Judges  of  England  being  met 
together,  at    Serjeant's-Inn    in    Fiset-ftreet,    upon   other 
Oecafions,  (and  before  that  time,  having  Copies  of  this 
,''12  fpecisl 


fpecial  Verdi^l  fent  unto  them)  after  the  other  bufinefs 

(^q\   difpatched,  they  were  defired  to  give  their  Opinions  in 

^        >^,    this  Cafe,  whether  they  held  it  to  be   Murder  or  Man- 

ilaughter.     And.    the    Lord    Chief   Juftice    Bridgmariy 

Lord  Chief  Baron  Halesy  my  Brother  Adinsy  Brother 

Tyrel!,  Brother  Tunicvy  Brother  Browne^  Brother  Archery 

and   Brother  Rahisfordy  having  had  the  Notes  of  the 

Special  Verdift  three  days  before,  delivered  their  Opinion 

as  then  advifed  ;  but  they  faid  they  v/ould  not  be  bound 

T'Haw'k.^29*.  i^y  \^  .  jVjj^j.  fj^jg  ^,35  j^Q  Murder,  but  only  Manflaugh- 

L^d  Raym.     ^^'^ '  ^^^  ^^^7  ^^^^>  ^^^*  ^^  ^  ^"^^^^  ^^  unduly  arrcfted 
12(^)6.  or  reflrained  of  his  Liberty  by  three  men,  altho'  he  be 

lioit.  4'^5.  quiet  himfeif,  and  do  not  endeavour  any  Refcue,  yet 
this  is  a  Provocation  to  all  other  men  of  Engla?id,  not 
only  his  Friends  but  Strangers  alfo  for  common  Huma- 
nity fake,  as  m.y  Lord  Bridgman  faid,  to  endeavour  his 
Refcue  •,  and  if  in  fuch  endeavour  of  Refcue  they  kill 
any  one,  this  is  not  Murder,  but  only  Manllaughtcr. 
■  And  my  Brother  Brovjr.e  feenied  to  rely  on  a  Cafe  in 
Cole  12.  Rip.  p.  87.  where  divers  men  were  playing  at 
Bowls,  and  tv/o  of  them  fell  out  and  quarrelled,  one 
with  another,  and  a  third  man  who  had  no  Quarrel,  in 
revenge  of  his  Friend  ftruck  the  other  vrith  a  Bowl,  of 
which  blow  he  died,  this  v/as  held  to  be  only  Manflaugh- 
ter.  But  myfelf.  Brother  Tiuifdai,  Brother  Wyndhaniy 
and  Brother  Mortouy  v/ere  of  another  Opinion  ;  and  we 
held  it  to  be  a  Murder,  bccaufe  there  vi/^as  (as  we  thought) 
no  provocation  at  all.  And  if  one  man  affault  another 
without  Provocation,  and  kill  him,  this  is  Murder  ;  the 
Law  in  that  Cafe  implying  Malice.  And  we  find  it  vvas 
refolved  by  all  the  judges  in  the  Lord  Alcrleys  Cafe,  that 
Amc  (.s*!^'  no  AVords,  be  they  what  they  \vill,  were  fucli  a  Provo- 
cation m  Law,  as  if  lipon  them  one  kills  another  would 
diminilli  or  lefien  the  Offence  from  being  Murder,  to  be 
hut  Manfiaughtcr.  As  if  one  called  another  Son  of  a 
Whore,  and  giveth  him  the  Lie,  and  upon  thofe  Words 
the  other  kill  him  that  gave  the  Words,  this  notwithfland- 
ing  thofe  Words,  is  LIurder ;  and  we  thought  thole 
Words  v'cre  apter  to  provoke  a  man  to  kill  another,  than 
the  bare  feeing  a  man  to  be  unduly  prefied  when  the  Party 
ju-efled  willingly  renders  liimfelf.     But   we    held  that 

*  The   Prlnciplps  on  which    this  Cafe  was  rulcJ,  are  contro- 
fe;te,d  by  Mr.  J.  I'ofter,  315  to  31  P. 

fuch 


V/.Ic  I. Orel 
?Ao,/y's.  Cafe 


Si^iittsf  c  ant!  0t!jct  #ffen£f  IT. 

fuch  a  provocation  as  muft  take  ofF  the  killing  of  a  mzn 
from  Murder  to  be  but  Manilaughter,  muft  be  fome  open 
Violence,  or  adlual  driving  Vvdth,  or  ftriking  one  ano- 
ther ;  and  that  anfwers  the  Cafe  cited  by  my  Brother  ^^  j  \ 
Browne.  For  there  it  muft  be  intended  that  the  two  men  ^  ^ 
that  fell  out  were  a£lually  fighting  together  j  for  if  there 
pafled  only  Words  betwixt  thefe  Two,  and  upon  them,  a 
third  Perfon  ftruck  one  of  them  with  a  Bowl,  and  killed 
him,  v/e  held  that  to  be  Murder.  And' to  this  my  Lord 
Bridgman  and  the  other  Judges  agreed,  and  we  thought 
the  Cafe  in  queftion,  to  be  much  the  ftronger,  becaufe  the 
Party  himfelf  who  was  imprefled  was  quiet,  and  made  no 
Refiftance,  and  they  wJio  medled  were  no  Friends  of  his, 
or  Acquaintance,  but  were  Strangers,  and  did  not  fo 
much  as  defire  them  which  had  him  in  Cuftody  to  let  him 
go,  but  prefently  without  more  ado,  drew  their  Swords 
at  them,  and  ran  at  them.  And  we  thought  it  to  be  of 
dangerous  Confequence  to  give  any  Encouragement  to 
private  men  to  take  upon  themfelves  to  be  the  Affertors 
of  other  Men's  Liberties,  and  to  become  Patrons  to  refcue 
them  from  Wrong  •,  efpecially  in  a  Nation  where  good 
Lav/s  are  for  the  Punifnment  of  all  fuch  Injuries,  and  one 
great  ena  of  Law  is  to  right  Men  by  peaceable  Means,  and 
to  difcountenance  all  Endeavours  to  right  themfelves, 
zTiuch  lefs  otFier  Men  by  Force. 

Secondly,  We  four  were  of  Opinion,  that  if  A.  aflault  j  Hawk.  125. 
B.  without  any  Provocation,  and  draw  his  Sword  at  him,  ^o'i'  29s- 
and  run  at  him  ;  and  then  B.    to   defend  himfelf  draw  j  .""^^      ^^™' 
his  Sword,  and  they  fight  together:  If  A.    kill  B.  it  is  2  Roll.  461. 
Murder,  and  B.  drawing  his  Sword  to  defend  himfelf 
fliall  not  icuen  the  Offence  of  A.  from  being  Murder,  to 
be  Manilaughter  only  :  And  to  this  the  other  Judges  did 
(as  I  take  it)  agree.  For  it  were  unreafonable,  that  if  one 
Man  draw  upon  another,    and  run  at  him  without   any 
Provocation  that  the  other  Man  fhould  ftand  ftill,  and 
not'defend  himfelf,  and  it  is  alfo  unreafonable  that  his 
endeavour  to  defend  himfelf  ihould  leiTen  the  Offence  of  ■ 
Iiim  who  fet  upon  him  without  Provocation. 

But  we  four  held,  that  if  two  men  be  quarrelling,  and  i  Hawk,  up 
ndtually  fighting  together,  and  another  Man  runneth  in 
to  aid  one  of  them  and  kill  the  other,    this  is  but  Man- 
ilaughter,  becaufe  there  was  an  actual  fighting  and  ftriv- 
ing  with  violence. 

So 


6i5  ^mttt  anh  cti)cx  ^cntc0, 

'  So  we  held,  If  flich  People  who  are  called  Spirits  fake 

tip  a  Youth,  or  other  Perfon  to  carry  him  away,  and  there- 
upon there  is  a  Tumult  raifed,  and  feveral  Perfons  run  in, 
aiid  there  is  a  Man  killed  in  the  Fray,  this  is  but  Man- 
llaughter  :  Foi"  there  is  an  op«n  Affray,  and  aciual  Force, 
■Vrhich  is  a  fuddain  Provocation,  and  fo  that  Death  which 
enfueth  is  but  Manflaughter.  But  where  People  are  at 
Peace,  there  if  another  Man  upon  Sufpicion  that  an  In- 
jury  is  done  to  one  of  them,  will  affault  and  kill  him  whom 
he  thinketh  did  the  Injury,  this  is  Murder,  fo  that  we 
told  nothing  btit  an  open  Affray  or  ftriving  can  be  a  Pro- 
vocation to  any  Perfon  to  meddle  with  an  Injury  done  to 
another,  if  in  that  medling  he  kill  a  Man,  to  diminifh  or 
leil'en  the  Offence  from  Murder  to  Manflaughtier. 

Memorandum^  After  this  DifFerfence  I  gratited  a  Ccrcl" 
\  trarl  to  remove  the  Caufe  into  the  King's  Bench,  to  be 

argued  there,  and  to  receive  a;  final  and  legal  Determina- 
tion ;  2X\^i.  akho'  all  the  Judges  of  the  Court  were  clearly 
of  Opinion  that  it  was  Murder^  yet  it  being  in  Cafe  of 
iife,  we  did  not  think  it  prudent  to  give  him  Judgment 
©f  Death,  but  admitted  him  to  his  Ciefg)'^ ;  and  after  he 
read,  and  was  burned  in  the  Hand,  we  ordered  him  to  lie 
in  Frifon  eleven  Months  without  Bail,  and  afterwards 
until  lie  found  Sureties  to  be  of  the  good  Behaviour  during. 
Ills  Life. 

.  At  the  Goal  Deliver}'  in  the  Old  Bailey  lo  OH.  1666^ 

CWer's  Cafe,   ^'^o-  ^"'^'j  '"^"^  J°^-'"  ^^^^^^i  were  inditted  for  robbing. 

William  Pinbiey,   a  Goldfmith  by  the  TemplebaTy  in  his 

„  . ,  ,    Houfenear  the  High-way  in  the  Night  lime,  and  dealing- 

}^"rt!aiyby     feveral   parcels  of  Plate,  and  other  Tilings  from  him. 

r.iii'd.  And  thev  were  aUb  indicted  for  the  fame  Offence  for  Bur- 

1  ii.  P.C.  552.  glary  for  breaking  his  Houfe  in  the  Night,  and  flealing 

his  Pkte,  &c.  and  on  both  tliefe  Indictments  they  were 

arraigned  and  trved,  and  upon  the  Evidence  the  Cafe  ap- 

^peared  to  be  that  Cotter  was  a  Lodger  in  the  Houfe  of 

J'V/^  C-),^.  PL    the   faid  Phihiey^   and  knowing  tiiat  he  had  Plate  and 

Cor.  64.  pre-    Money  to  a  good  Value,  be  combined  with  the  aforefaid 

{<^.,ceofHuy    ^.^_/^     zn^  oaz  '^ohn  Harritwton^   2.wlGerrard  Ckafljard^ 
arm  Lfv.  XV  ■'  •-"-  •'  , 

and 


and  they  tliree  contrived  that  one  of  thofe  three  fnould  i  Hawk.  i6i. 
come  as  Servant  of  the  other  to  hire  Lodgings  there,  for  ^"^  ^^^^^ 
his  Mailer  and  another  Gentleman;  and  Cotter  told  them, 
that  Pifikney  was  one  who  conftantly  kept  Prayers  every 
Night,  and  they  could  not  have  fo  good  an  Opportunity 
to  furprize  him  as  to  defire  to  join  in  Prayer  with  him  5_and 
at  that  time  to  fall  on  him  and  his  Maid,  there  being  then 
no  othex  Company  ii;  the  Houfe  ;  and  accordingly  one  of 
them  came  on  Btiturday  in  the  Afternoon,  and  hired  Lodg- 
ings there,  pretending  it  to  be  for  his  Mailer  and  another 
■Gentleman  of  good  Quality,  and  abqut  eight  o'Clpck  at 
night,  they  all  came  thither,  two  of  them  being  in  very 
good  Habit,  and  when  they  were  in  their  Chamber  they 
fent  for  Ale,  and  defired  Pinhiey  to  drink  with  them, 
which  he  did ;  and  while  they  were  drinking,  Cotter  came 
in  to  his  Lodging,  and  they  hearing  one  go  up  Stairs, 
afked  who  it  was,  and  Pinkney  told  them  it  was  an  ho- 
neft  Gentleman,  one  Mr,  Cotter ^  who  lodged  in  his  Houfe, 
and  they  defired  to  be  acquainted  with  him,  and  that  he 
might  be  defired  to  come  to  them  ;  and  thereupon  Pi;/i- 
tiey  fent  his  Maid  to  him  to  let  him  know  the  Gentlemen 
defired  to  be  acquainted  with  him,  to  which  Cotter  lent 
word  it  was  late,  the  next  day  was  the  Sabbath,  and  he 
defired  to  be  private,  and  thereupon  thofe  Perfons  told 
P'ttihiey  they  had  heard  he  was  a  Religious  Man,  and  ufed 
fo  perJForm  Family  Duties,  in  which  they  defired  to  join 
with  him.  At  which  Pinkmy  was  very  well  pleafed  that 
he  had  got  fuch  Religious  Perfons,  and  fo  called  to  Pray- 
ers, and  while  he  was  at  his  Devotion  they  rofe  up,  and 
bound  him  and  his  Servant,  and  then  Cotter  came  to  them, 
and  fhewed  them  where  his  Money  and  Plate  lay,  aiKl 
they  ranfacked  the  Houfe,  and  broke  open  feveral  Doors 
and  Cupboards  fixed  to  the  Houfe,  and  upon  this  Evidence, 
myfelf,  my  Brother  Wylde^  B.ecorder,  and  Mr.  Howell^ 
Deputy  Recorder,  being  all  who  were  there  prefent  of  the 
Long  Robe,  were  of  Opinion  that  the  Entrance  into  his 
Houfe  being  gained  by  Fraud,  with  an  intent  to  rob,  and 
they  making  ufe  of  this  Entrance,  thus  fraudulently  ob- 
tained as  in  the  Night  Time  to  break  open  Doors,  l5fc. 
this  was  Burglary,  agreeable  to  the  Cafe  of  Farr  in  this  Ante  45. 
Book,  and  the  Cafe  of  Islr.  Lemott,  in  this  Book,  and  A"^^®  42-^ 
accordingly  they  were  found  guilty,  and  had  Judgment, 
and  ■were  executed. 

At 


j> 


64  iQ^uriJcr  iUtb  otger  (J^ffcncc^. 

Grcj's  Cafe  At  the  fame  SclTions  Jo/:)n  Grey  being  indi(^ed  for  the 

a"^  'fen'?e''''  ^'^^"'^e^' ^^^  William  Goldwg,  the  Jury  found  a  fpeclal  Ver- 
PoU.  133.^  "  ^'i<^  to  this  Effed:,  r/z.  \Ve  find  that  the  Bay,  Year,  and 
I  H.P.  C.454,  Phice  in  the  Indiftment  mentioned,  John  Grey,  the  Pri- 
^7"!;      ,  foner  was  a  Blackfmithy   and  that  William  Goldingy  the 

Peribn  killed  was  his  Servant,  and  that  Grey,  his  JN'Iafter, 
commanded  Ixim  to  mend  certain  Stamps,  being  Part 
belonging  to  his  Trade,  which  he  neglected  to  do  ;    and 
the  faid  Grey,  his  Mailer,  after  coming  in  afivcd  him  rhe 
faid  Golding,  why  he  had  not  done  it,  and  the  faid  Grey 
told  the  faid  GoldO'g,   that  if  he  would  not  ferve  him,  he 
fhould  ferve  in  Brideivel,  to  v/hich  the  faid   Golding  re- 
plied,  that  he  had  as  good  ferve  in  Brideiuel  as  ferve  the 
faid  Grey  his  Mailer  ;  wliereupon  the  faid  Grey,  without 
any  other  Provocation,  ftruck  the  faid  Golding  with  a 
Bar  of  Iron,  v.'hich  the  faid  Grey  then  had  in  his  Hand, 
upon  which  he   and  Golding  were  working  at  the  Anvil, 
TKwA  v/it.'i  the  faid  blow  he  broke  his  Skull,   of  which  he 
died;  and  if  this  be  Murder,  cs'c.     This  Cafe  was  found 
fpecially  by  tlie  Defire  of  my  Brother  Wyldc,  and  I  fliewed 
the  fpecial  Verdi£l  to  all  my  Brethren,   Judges  of  the 
King's  BencI),   and.  to  my  Lord  Bridgman  Chief  Jufl ice 
VirJe  Dalfon     ^^'  ^'^*^  Common  Pleas.     And  we  were  all  of  Opinion  that 
JuftziS.acafe  this  v>'as  Murder.     For  if  a  Father,  Mailer,    or  School- 
cited  before     mailer,  will  ccrrefl  his  Child,  Servant,  or  Scholar,    they 
^ceU-alni-  ^^^^^^j.  ^^  •,  ^.^.j^h  f^^h  Things  as  are  fit  for  Correaion,  and 
'^tQ§ord  '        not  with  fuch  Inllruments  as  may.  probably  kill  them. 
Aflizcs.  wliereTor  othcrwife,    under  pretence  of  Correction,   a  Parent 
en  .Wordo,        niight  kill  his  Child,  or  a  Mafter  his  Servant,  or  a  School- 
band  and         mailer  his  bcliolar,  and  a  Bar  01  iron  is  no  Inltrument 
Wife,  he  f-.id-  for  Corre6lion.    It  is  all  one  as  if  he  had  run  him  through 
cainly  flruck    ^^.jj-]^  a  Sword  ;    and  my  Brother  Morlvn  iliid  he  remem- 
Pei'tle  and       bered  a  Cafe  at  Oxford  A^ilizes  before  Juilice  Jones,  then 
feiJIed  her,  snd  Judge  of  AiFize,   where  a  S>mith  being  chiding  with  his 
"S"tv/  ^  r^"*^.^""  Servant,    upon  fome  crofs  Anfwer  given  by  his  Servant, 
ret  a  Hufca'nd  ^'^e  having  a  piece  of  hot  Iron  in  his  Hand,  run  it  into  his 
by  Law  may    Servants  Belly,  and  it  v/ar;  judged  Murder,  and  the  Party 
^■<~rKP^,hMX.      executed.    And  my  Lord  Bridgman  isXA,  that  in  his  Cir- 
\-ioK  an'lrdhu-  ^uit  there  was  a   Woman   indi£led  for  murdering   her 

nientto  cor-         */l  here  are  varioii<;  Editions  of  Dalfon,   and  the  Paging  differs 

ledl  wuhal  *.    ;^,  j.^^pfj^  this  if  Ch^p.  9^,.  and   here  Dalton  puTS  a  Qnfere  to  this 

I  H.  P.C.4S7-  Gafe, cited  ii!  the  M;n-^ii;  by  the  learned  poi^or  ,  "  Whyi'fhould 

Cionjpt.Iio.i'.  li    {-,g  ISJurder,  conlideiing  there  sppe'are'h  no  precedent  Malice, 

!'  and  that  it  was  done  upon  the  fudden  and  tipon  Provocation  ?" 

Piit  Dalton  does  not  IVeni  in  this  Qir^re  to  have  well  underitood 

rhe  true  !e8;al  nieaning  of  ;he  Word  MaJc:,  v>hieh.  is  well  defend 

ed  by  Foltei  256',   Z;.?- 

Cliild, 


Child,  and  it  appeared  upon  the  Evidence,  that  fne  cicked 
her   and   ftamped  upon   her  Bellj^,    and   he  judged  it 
Murder:  And  my  Brother  ^Tw/Z^/fw  faid,  heruled  fuvcha 
Cafe  formerly  ha  Gbucefter  Circuit,    for  a  piece  of  Iron 
or  a  Sword,   or  a  great  Cudgelv  with  whicli  a  Man  pro- 
bably may  be  llain,  are  not  Inilruments  of  Correflion.' 
And  therefore  when  a  Mafter  flrikes  his  Servant  willing- 
ly with  fuch  Things  as  thofe  are,   if  Death  enfue,    the 
Law  fhall  judge  it  Malice  prepenfed,  and  therefore  the  Virle  Coke  PL 
Statute  of  5  H.  4.  £•;  5.  which  enadfs,    that  if  any  one  9""-  ^'"^^^^ 
does  cutout  the  Tongue,  or  put  out  the  Eyes  of  any  of  ^^^1'^'?^"  °^ 
the  King's  Subje6ts  of  Llalice  prepenfed,  ic  fbali  be  Fe-  Tongues. 
lony.     If  a  Man  do  cut  out  the  Tongue  of  another  Man 
voluntarily,  the  Law  judgeth  it  of  JMalice prepenfed.    And 
fo  where  one  Man  killeth  another  without  any  Provoqa-  ' 
tion,  the  Law  judgeth  it  Malice  prepenfed  ;   and  in  the 
Lord  Morle^h  Cafe  in  this  Book,   it  was  refolved  by  all  Ante  5;^. 
the  Judges,  that  Vv'"ords  are  no  Provocation  to  leiTen  the 
Offence  from  being  Murder,  if  one  Tslan  kill  another  upon 
ill  Words   given  to  him,     i'^iit  \l   a  Parent,  Mafter,  oi" 
Schoolmafter,  correcl  his  Child,  Servant,   or    Scholar,  r^.  j^  |,.^|.  ^.|.;^ 
•with  fuch  Things  as  are  ufual  and  fit  for  Correftion,  and  adventure 
'  they  hanpen  to  die,  Poulton  de  pace,  page   1 20.  faith  this  is  i"  this  Cafe  if 
by  Mifadventure,  and  cites  for  Authority,   Kellovjay  io3,  'i^^.h  enfue 
Cy  /?,   er  130,  a,     iiut  that  x>ook  whicii  puts  tnis  Laie  tion,  if  it  be 
in  Kelloway  is  136,  a,  faith,  that  if  a  Man  corredl  his  Ser-  with  fuch 

vant,  or  Lord  his  Villain,   and  by  force   of  that  Cova-:  •   -jui^g^  a?  are 
1      ,.     I       ,  -,         '   1       1-  1  •  1       1  Ml  1  •  \\^u3.\  to  coi- 

tion ne  ciieth,  aitnougii  he  did  net  intend  to  kill  hini,  yet  ,.e^••l•  withal. 

this  is  Felony,  becaufe  they  oun;bt  to  govern  themfelves  J'ide  Dalton's 

in  their  Corre6J:ion  in  fuch  V/ays  tliat  fuch  a  Mifadveil-  -kl^^^^^^^n. 

ture  might  not  happen.     And  I  fuppofe,   becaufe  the  p:-;Ton  2??.. 

Word  Mifadventure  is  there  ur:?d,  therefore  Poulton  con-  i^.    ';s  .-''ed  to 

cludeth  fit  maybe  truly)  that  it  is  but  Mifadventure.  1,'I''\;'^7,^°'^* 

"^  '  1 J  H.  P.  C.  13. 


And  in  this  Principal  Cafe,  upon  Certiiicate,   m.any  i  i-Iawk.  u 
Perfons  of  good  Commendation  of  the  general  efleern  -  ''^'  ^-  ^•' 


vk.  III. 

•  4S-f ; 

that  Grey  had,  I  did  certifie  th.=   'v'nc,   chat  though  'c'f/io^'^?,^ 
in  ftrictnefs  of  Law,   his  Offence  \^  ?s  I-Irrder  ;   yet  Foft.  262. 
it  was  attended  with  fuch  CircumlLances  as  might  '-^o^p.  a6s. 
render  the  Perfon  an  Obje£l:  of  his;  Majefty's  Grace 
and  Pardon,  he 'having  a  very  good  Report  among 
all  his  own  Company  of  his  own  Trade,  and  of  all 
his  Neighbcurs,  and  upon  this  the  King  was  pleafed 
to  grant  him' his  Pardon, 

K  At  • 


fomfon'sC^'it.      At  the  SeiTions  in  the  Old  Bailey  holden  after  Hilary 

i-'sln  liotb^'    ^^^*")   Caroli  Secundi,  Thomas  Tornfon  was  indidted  for 

8  Mod.  164.     murdering  oi  Allen  D«w«'j-,  and  the  Jury  found  a  fpecial 

12  Mod.  G%tj.   Verdi£l  to  this  Effecl,  in%,  that  the  Day,  Year,  and  Place 

Mod^//^       in  the  Indictment  mentioned,    Thomas  Tomfon  the  Pri- 

foner  and  his  Wife,  were  fighting  in  the  Houfe  of  the 

One  flain  in     faid  Allen  Dawes,  who  was  killed,  and   the  faid  Alkfi 

to  partTwo"^   Z>a'zt'^'J'  feeing  them  fighting,   came  in  and  endeavoured 

fighting  where  to  part  them,  and  thereupon  the  faid  Torn/on  thruft  away 

it  IS  Murder,    the  faid  Dawes,  and  threw  him  down  upon  a  piece  of 

Iron,  which  was  a  Bar  in  a  Chimney,  which  kept  up  the 

Fire,  and  by  that  one  of  the  Ribs  of  the  faid  Dawes  was 

broken,    of  which  he  died  ;    and  if  the  Court  judge  this 

Murder,  they  fiind  fo,  or  if  Manflaughter,  then  they  find 

{o. 

I  H^wk.  t28.        And  I  put  this  Cafe  to  my  Lord  Chief  Juftice  Barort 

Hales  and  my  Brother,   and  fome  other  of  my  Brethren, 

and  we  all  agreed  as  it  is  refolved  in  Toung's  Cafe,   Co,  4. 

Report,  and  alfo  in  Mackallys  Cafe,  Co.  9.  Report,  that 

if  upon  a  fuddain  AiFray,  a  Conflable  or  Watchman  or 

any  tiiat  come  in  aid  of  them,  who  endeavour  to  part 

thern,  are  killed,  this  is  Murder  ;    and  we  hold  likewife, 

that  if  no  Conftable  or  Watchman  be  there,  if  any  other 

p'?£T^r'  Perfon  come  to  part  them,  and  he  be  killed,  this  is  Mur- 

FoL  262.  Dyer  der  :  i'or  every  one  m  luch  Cale  is  bound  to  aid  and  pre- 

'2!^-      •  ferve  the  King's  Peace.    But  in  ail  thofe  Cafes  it  is  necef- 

1  Hawlc.  I-2T,  |%j.y,  j.]^,,j.  ^i.,g  Party  who  was  fighting  and  killed  him  that 

J  Hawk.  !2",   came  to  part  them,  did  know  or  had  Notice  given,   that 

Folt.  272.        they  came  for   that   Purpofe.  _  As  for  the  Confhable  or 

other  Pevfon  who  cometh  to  part  them,  •  to  charge  them 

in  the  King's  Name  to  keep  the  King's  Peace,  by  which 

t!iey  have  Notice  of  their  Intents  ;  for  otherv/ife  if  two 

are  lighting,  and  a  Stranger  runs  in  v/ith  Intent  to  part 

them,  yet  the  Party  who  is  fighting,  may  think  he  com- 

t'h  \^^  Atd  of  the  odier  with  whom  he  is  fighting,  unlefs 

fome  fuch  Notice  be  given  as  Aforefaid,  that  he  was  a  Con- 

flable,  and  came  to  part  them :  And  that  appeareth  by 

Mackilly's  Cafe  before  cited,  where  in  cLife  of  aii  Arreit 

by  a  Serjeant,  it  is  neceiTary  to  make  it  Murder  that  tire 

Serjeant  tell  him  that  he  doth  Arreft,  for  elfe  if  he  doth  fay 

nothing,  -but  fall  upon  the  Maji  and  \k  killed  by  him,  this 

is 


is  but  Manflaughter,  nhlefs  it  appear  that  the  Perfon  ar-  i  Hawk,  u§. 
relied  did  know  him  to  be  a  Serjeant,  and  that  he  came 
to  arreft  him  ;  for  as  the  Cafe  is  there  put,  if  one  feeing 
the  SheriiFor  a  Serjeant  whom  he  knoweth  hath  a  War- 
srant  to  arrefl  him,  and  to  prevent  it  ^before  the  Oiticer 
corae  fo  near  as  to  let  him  know  he  doth  arreft  him,  he 
Shoots  again  at  him,  and  kills  him,  this  is  Murder  ;  and  in 
the  principal  Cafe  though  the  Jury  find  that  Dawes  came 
to  part  the  Man  and  Wife,  yet  it  doth  not  appear  whether 
it  is  found  that  Tom/on  knew  his  Intent,  nor  that  Dawes 
fpake  any  Words  whereby  he  mighc  underftand  his  Inten- 
tion, as  charging  them  to  keep  the  King's  Peace,  ^c.  8  Mod.  1(^4. 
Andfo  we  held  it  to  be  only  Manflaughter,  which  in  Law  F'^^^-  ^'S* 
is  properly  chance-medley,  that  is  where  one  Man  upon 
a  fuddain  Occafion  kills  another  v/ith  Malice  in  Fadl,  or 
Malice  implied  by  Law. 

If  a  Perform  in  the  Night  Time  break  a  Houfe,  and  ileal  Burglary,  tho' 
Goods,  this  is  Burglary,  though  no  Perfon  be  at  that  Time  P"  f  ^^^?"  J?® 
in  the  Houfe.     So  if  a  Man  hath  two  Houfes,  one  in  the  ^"na^^vk  ^['go' 
City  and  another  in  the  Country,  and  while  he  is  in  the  Ante  52. 
one  Houfe  the  other  is  broken  open,  no  body  being  in  it, 
and  Goods  ftolen,  this  is  Burglary,  Popbam's  Reports  42 
and  5 1 2  by  all  the  Judges. 

A  Servant  in  the  Ploufe  lodging  in  a  Room  remote  from  Burglary  by  a 
his  Mafter  in  the  Night  Time,  drav/eth  the  Latch  of  a  ^l".^"*^  '"  ^^^ 
Door  to  come  into  his  Mailer's  Charnber,  with  an  intent  to  Houfe    d  raw- 
kill  him,  this  on  a  fpecial  Verdi<Sl  agreed  by  all  the  Judges  ing  a  Latch 
to  be  Burglary.  of  a  Door  is 

°      '  actual  break- 

ing an  Hoafe.     I  Hawk.  if)0,  161,   162, 

Notey  That  in  Popham^s,  P^eport's  84.  In  one  Baynesh  To  make  a 
Cafe,  it  isfaid,  that  the  faid  Baynes  with  another  coming  ^°''^''^'y.°C* 
in  the  Night  Time  to  a  Tavern  to  drink,  the  faid  Baynes  (.j^g  s,^[  23  /} 
ffcole  a  Cup  in  which  they  drank  out,  of  a  Chamber  in  the  8.  cap.  (S  s  E, 
faid  Houfe,  his  Wife  and  Servant  being  in  the  faid  Houfe,  ^-  <^-9:  ^^^^ 
for  which  he  was  indicled  and  found  guilty ;   and  it  is  ^".^^    ^^^/^^ 
there  reported,  that  by  the  Opinion  oi A/idet^faUy Pcpham^  mull  either  b^ 
and  Perium,  and  the  then  Recorder  and  Serjeant  at  Law  a"  aftual 
there  prefent,  it  was  agreed  that  this  was  no  Burglary  ;  t|[e^Houfe°  or 
which  certainly  is  good  Law,  becaufe  tliere  was  no  a<Slu-  fuch  a  vio'- 

ai  breakinff  of  the  Houfe,  which  is  of  neceffity  to  make  a  '^"^^  -o  fome 
^  .  ^       ^  Perfon  there 

that  they  are  put  in  fear  or  ^ad.  Fide  my  Reafotis  for  it  in  this  Difcourfe,  tor 
which  I  hold  the  laft  Refolution  in  Bayncs's  Cafe  to  be  no  Law.  i  Hau  k.  1 64. 
Id.  P.G.  SS3.     iH.  P.  C.523.     iti.  P.  C.  554.    Hat,  20. 


6^  WnthcT  mxb  ofiitt  (i>Utmt^. 

Burglary.  Fide  Co.  FI.  Cor.  64.  But  tliat  in  that  Cafe  of 
Baynes,  it  is  tlicrt  faid,  that  it  was  refolved  by  them  there 
iikewife,  that  that  ftealing  was  fuch  a  Robbery  for  which 
he  was  oufted  of  the  Benefit  of  his  Clergy  by  the  Stat,  of  5 
E.6cap.  c;.  and  v/as  hanged,  which  lafl  Rtfoluticn  I  hold 
clearly  not  to  be  Law  ;  for  .that  that  Statute  of  5  Ed.  6. 
cap.  6.  is  only  to  enlarge  the  Stat.  23  H.  8.  cap.  i.  which 
amongil  other  Crimes  took  away  Clergy  from  fuch  Per- 
fons  who  robbed  any  in  their  HoufeSj  their  Wives,  Chil- 
dren, or  Servants  being  there,  and  put  in  fear  or  dread. 
I>Jow -that  ^tat.  of  5  Ed.  6.  ordained  that  although  the 
Perfons  who  were  in  the  Houfe,  lay  in  fome  other  part 
oftheHoufe,  which  was  robbed^  and  were  aflcep  at  the 
Time,  and  fo  did  net  hear  the  Thieves,  and  confcquently 
were  not  put  in  fear,  yet  that  Statute  taketh  away  Clergy 
in  that  Cpfe  ;  but  notwitliltanding  there  muft  be  a  Rob- 
bery, for  both  the  Stat,  of  5  Ed.  6.  and  the  Stat,  of  23  H. 
B.  is   againft  fuch  as   fhall  rob  Men  in  their  Dv/elling 

■/.  ila'.vk.  145.  Houfes.  Now  the  taking  away  of  a  Cup  in  which  Men 
are  I'rinking,  as  Ba\me\  Cafe  was,  is  only  Larceny  and 
no  Robbery,  for  Larceny  is  defcribed  to  he  a  fraudulent 
taking  away  of  another  INIan's  Goods  above  the  Value  of 
I2d.  Vv'ith  an  Intent  to  ileal  them,  Poidton  de pace  125,  h. 
and  Stamford  PL  Cor.  24.  a.  but  Robbery  is  defcribed 
to  be  a  Rapine  that  is,  a  violent  taldng  any  thing  from 
a  Man's  Perfcn  j  and  when  it  is  applied  to  robbing  of 
Houfes,  there  mufl  be  the  fame  circumftance  of  Force 
Fide  PovJton  de  pace  128.  Stamford  PL  Cor.  2"!,  c, 
h.  Co.  PL  Cor.  68.  For  of  neceillty  there  muft  be 
fomething  to  diftinjui'h  a  Robbery  in  a  Ploufe,  from  . 
that  which  is  but  a  mere  Larceny,  and  that  is  one,  viz. 
The  Larceny  is  only  frau.dxdent  without  any  aftuai  Force, 
and  a  Robbery  is  done  v/ith  Force  ;  and  this  will  appear 
by  examining  the  Nature  of  Burglary,  which  is  the  rob- 
bing of  a  Koufe  by  Night,  there  muft  be  Force  commit- 
ted, as  the  aftualbreaking  of  aHoufe  makes  it  Burglary  : 
For  if  the  Door  of  a  Houle  be  open,  and  a  Thief  enter  in 
the  Night  and  fteal  Goo^ls,  this  is  only  Larceny,  and  no 
Burglary,  becaufe  tliere  was   no   Force,  which  is  that 

a  Hawk.  494.    which     diftinguilhed    Robbery    from    Larceny.      Now 

this    Force,  which  will    make    a  robbery  of   a   Houfe 

within  thofe  Statutes  to  take  Rway  Clergy,   may  either 

"     ■■    "  bq 


be  an  actual  breaking  of  the' Hoiife,  oi'  an  Afiault  upon  iH.P.C-  553. 
the  Ferfon.  And  therefore  if  Company  come  to  drink 
in  a  Tavern,  or  other  Vi£lualing-houfej  ahd  beu:g  there 
they  break  open  a  Door  of  another  Chamber  or  Cupboard 
in  the  Wall  which  is  fixed  to  the  Freehold,  and  fteai 
av/ay  Goods,  this  is  a  Robbery,  for  v/hich  Clergy  is  ta- 
ken away  by  thofe  Statutes.  But  the  breaking  open  a  2  H,  P.  G.  35-7» 
Trunk  or  Box,  and  taking  away  things  is  n'o  Robbery  ^  '  ^^°° 

of  a   Houfe  within   the  Statute,  becaufe  thofe   things 
which  were  broken  were  no  part  of  the  Houfe  :  and  fo 
likewife  it  is  the  cafe  of  Violence  offered  to  the  Perfon 
of  a  Man,  and  taking  away  his  Goods  with  force.'     As 
in  cafe  a  Thief  cometh  into  a  Man's  Houfe  or  Shop,  the 
Door  being  open,  and  aflaults  the  honeft  Man  in  the 
Houfe  or  Shop,  and  taketh   away  things  by  Violence, 
this  is  likewife  a  Robbing  of  a  Houfe  within  thofe  Sta- 
tutes,  but  if  in  thofe  cafes  he  had  come  into  the  Houfe 
or  Shop,  and  privately  ftolen  away  any  thing,  that  had  And  the  Staf, 
been  only  Larceny,  and  not  Robbery  :  and  this  expoii-  '/^'  °'  '^' 
tion  agreeth  with  the  fenfe  of  the  Parliament  in  the  Sta-  breakino-  of 
tute  of  39  Elh.    c.    15.  which  expounds  Robbing  of  Houfes,  whkU 
Houfes  in  the  day  time  to  be  the  a£lual  breaking  them ;  ^^^^^^^^■'^^^' 
for  all  former  Statutes  took  away  Clergy  where  a  Houfe  ^alls  robbing 
was  robbed  in  the  day  time,  fome  Perfon  being  then  in  of  Houfes, 
the  Houfe ;  but  this  Statute  of  39  Eli%.  ^^ecites  the  mif-  ^"*^  ^^  ^^~ 
chief,  becaufe  Robbing  of  Houfes  when  no  Perfon  was 
therein,  was  not  fo  penal  as  Robbing  them   when  fome 
Perfon  was  therein,  and  thereby  had  Perfons  took  oppor- 
tunity to  commit  many  Robberies  in  Houfes  when  peo- 
ple were  gone  abroad  to  hear  Divine  Service,  or  gone  to 
their  Labour,  and  declareth  that,  that  Robbery  was,  'uiz. 
by  breaking  and  entering  into  Mens  Houfes  at  fuch  time, 
and  enacts  that  fuch  Robbmg  of  any  Houfe,  and  Healing 
from  thence  Goods  of  the  value  of  ^s.  they  Ihali  not 
have  the  benefit  of  the  Clergy,  which  I  think  is  a  full 
expofition  that  Robbing  of  Houfes  j  in  that  cafe,  mufc 
be  an  a£iual  breaking,  that  is,  an  actual  force  commit- 
ted in  breaking  of  the  Houfe  ;  but  in  the  other  cafe  that  2  Hawk.  see. 
I  put  of  Robbing  a  Man  in  his  Houfe  by  affault  upon  his 
Perfon,  as  where  a  Thief  enters  the  Houfe  or  Shop  of 
a  M-'ii  without  any  a£tual  breaking,  the  Door  being  open, 
and  by  Violence  takes  away  his   Goods,  in  that  Cafe  I 
conceive  the  Indidment  rauft  exprefs  that  he  did  aflault 

hin^ 


J  Hawfe.  T49.  fcim  and  put  him  in  fear,  becaufe  that  CIrcumftance  13 
fateSe"  fame  "^^"^^^7  ^^  ^^  ^^^^^  ««  '"^ke  it  a  Robbery  from  a  Man's 
page.    '       '  Ferfoa,  and  therefore  5  Eliz.  Dyer  22 J[,   b.     One  being 
indicted  for  taking  of  Honey  from  the  Perfon  of  a  Man 
by  the  High-M^ay,  had  his  Clergy,  'becaufe  it  was  not 
faid  that  he  was  put  in  fear,  and  the  Book  faith  quod  non 
sFl4wfe.494.  ejl  rohheria'xi  the  Perfon  be  not  put  in  fear,  akhough 
Goods  be  taken   from  his  Perfon  ;  and  for  that  Caufe 
■was  the  Statute  of  8  RU'z.^  cap.  4.  made  to  take  away 
Clergy  from  him  who  privily  taketli  away  any  Money  or 
a  Hawk.  497.    Goods  from  the  Perfon  of  a  Man.     If  Thieves  come  in- 
1  H.P.  C.  553.  to  a  Houfe  by  Night,  the  Door  being  Qper?.,  and  take 
F.  68.  away  Goods,  this  is  ho  Burglary,  as  hath  been  faid  be- 

fore. ,  But  in  that  cafe,  if  they  put  any  in  the  Houfe  in 
fear  and  dread,  and  take  away  Goods,  I  hold  this  to  be 
robbery  of  a  Houfe,  for  wiiich  the  Thieves  are   oufted 
a  Hawk,  500.   of  Clergy  by  the  Statute  of  23  H,  8.  cap.  1.     If  the  in- 
dictment be  laid,  that  they  put  thofe  in  the  Houfe  in 
fe<ir  and  dre'acf,  and  that  be  proved  upon   the  Evidence. 
Mefjcngsr,  '         Metnoi'andup7:,  That  at  the  Sefiions  at  the  0/d  Bailey^ 
Appktree,        after  Eafier  in  the   twentieth  Year  of  King  Charles  the 

Bcifcly  Green,  ^j  Several  diiiblute  Perfons  having  on  Ea/Ier  Tuefday 
aftd  others  \\i~  _,_  '-^ .  ^  ' 

listed  for  le-   ^^'^'  Wedp.efday  next  before  afTembled  together,  and  led 

Ti-ying  'vVar  by  Ferfons  whora  they  called  Captains,  and  having  Co~ 
and  pulling  jgurs,  viz.  Aprons,  ^3'c.  on  Staves,  went  to  feveral 
Jioufes  and"  Peaces  on  pretence  to  puii  dQWn  Bawdy-houies,  and 
7?!-eak!»Tg  open  break  open  Prifons  and  fet  Prifoners  at  Liberty,  and 
Pnfons.  havincr  a'flually  piiUed  down  fome  Houfes,  and  broke  up 

/jLi'p  (^_ ,'  '_  the  Prifon  at  CkrkenweUy  and  let  out  four  Prifoners 
I'oit  215.  '^there,  were  by  the  direction  of  the  King's  Councel,  viz, 
Mr.  Attorney,  Sir  J^ff^yy  PcilmeVy  having  Order  to  pro- 
ceeuagainft  thernprofecutcdjhe  directed  four  indictments 
to  be  preferred  againlt  them,  who  were  takeri,  viz.  one 
iadictiiaent  againil  Feter  Mejfmgery  Richard  Bafely,  Wil- 
liam Green,  '^nd  Thomas  Appktree^  and  another  indict- 
ment againft  Edward  Cottony  and  a  third  againil  Edward 
Bsdell  and  Richard  Lattimery  and  a  fourth  againft  Ti^o- 
rnas  ■Liineric'k.  Ail  the  Indi«^Meiits  were,;  that  they  with 
pther  Perfons  to  the  number  of  500,  unknown  to-  the 
Jurors,  being  armed  ii)  a  War-like  manner  with  Swords, 
half  Pikes,  Haiberts,  long  Staves  and  other  Arn^es  Of- 
feiiilve  and  Dcf.^niive.  with  Forct^  and  Anm  unlawfully,. 

and 


and  traiteroufly  afiembled  themfelves  together,  and  levi- 
ed War  againft  the  King,  ^c.  and  firft  I  told  them  they 
had  not  done  well  to  make  fo  many  feveral  indiftments, 
for  by  that  means  the  King's  Evidence  would  be  broken, 
whereas  if  all  had  been  put  into  one  indi£i:ment,  the 
Evidence  as  to  the  main  Defign  would  have  been  intire 
againft  all,  and  then  the  affembling  in  feveral  places  to  . 
the  fame  intent  had  made  the  matter  more  foul,  and  would 
have  been  aptly  given  in  Evidence  againft  them  all  to  the 
fame  Jury,  and  the  feveral  A'fls  which  each  oi  them  did, 
would  have  come  in  better ;  kut  however  we  proceeded 
upon  the  inditlments  as  tliey  were,  and  after  the  Evidence 
given  againft  the  four  in  the  hrft  indi£lnient,  when  I 
came  to  give  Dire£lions  to  the  Jury,  I  told  them  that 
although  I  was  well  fatisfied  in  my  own  Judgment,  that 
fuch  affembling  together  as  was  proved,  and  the  pulling 
down  of  Houfes  upon  pretence  they  were  Bawdy-houfes, 
was  High-Treafon,  becaufc  they  took  upon  them  regal 
Power  to  reform  that  which  belonged  to  the  King  by  his 
Law  and  Juftices  to  corre£l  and  reform  :  and  it  would  be 
a  ftrange  way  and  mifchievous  to  all  People  to  have  fuch 
a  rude  rabble  without  an  indictment  to  proceed  in  that 
manner  againft  all  Perfons  Hotifes  which  they  would  call 
Bawdy-houfes,  for  then  no' Man  were  fafe,  therefore  as 
that  way  tore  the  Government  out  of  the  King's  Hands, 
fo  it  deftroyed  the  great  privilege  of  the  People,  which  is 
not  to  be  proceeded  againft,  but  upon  an  indiilment  firft 
found  by  a  Grand  Jury,  and  after  upon  a  legal  Tryal  by 
another  Jury  where  the  Party  accufed  was  heard  to  make 
his  defence  j  yet  I  told  them,  becaufe  the  Kings  of  this 
Nation  had  oftentimes  been  fo  merciful  as  when  fuch 
Outrages  had  been  heretofore  done  not  to  proceed  capi- 
tally againft  the  Offenders,  but  to  proceed  againft  the 
Offenders  in  the  Star-Chamber,  being  willing  to  reduce 
their  People  by  milder  ways  if  it  were  poffible  to  their 
Duty  and  Obedience  j  yet  that  lenity  of  the  King  in  feme 
Cafes  did  not  hinder  the  King  when  he  faw  there  was  need 
to  proceed  in  a  feverer  way,  to  take  that  courfe  which  was 
warranted  by  Law,  and  to  make  greater  Examples,  that 
the  People  may  know  the  Law,  is  not  wanting  fo  far  to 
the  fufety  of  the  King  and  his  People,  as  to  let  fuch  Out- 
rages       '     • 


iz  ,  a^urbcr  tint!  ot^cr  ^^imt^. 

tiqt^  go  without  capitci]  punifhment,  which  is  at  this  time 
abfolutely  necefiary,  becaiife  we  ourfelves  have  feen  a 
Rebellion  raifed  by  gatherin^r  People  together  upon  fairef 
Pretences  than  this  was,  for  no  fuch  Perfons  ufc  at  firft  to 
declare  their  wickedeft  Defign,  but  when  thcv  fee  that 
they  may  efie€l  their  Defign,  then  they  will  not  itick  to  go 
further,  and  give  the  Law  thcmfelves,  and  deilroy  all 
that  oppofe  tliem  :  but  yet  becaufe  there  w-'as  no  body  of 
the  Long  Robe  there  but  my  Brother  JVyldey  then  Re- 
corder of  London^  and  myfelf,  and.  that  this  Example 
might  have  the  greater  Authority,  I  did  refolve  that  the 
Jury  fhould  find  the  matter  Specially,  and  then  I  would 
procure  a  meeting  of  all  the  Judges  of  England^  and 
what  was  don^  fhould  be  by  their  Opinion,  that  fo  this 
Queftion  might  have  fuch  a  Refolution  as  no  Perfon  af- 
terwards fhould  have  reafon  to  doubt  the  Law,  and  all 
Perfons  might  be  warned  how  they  for  the  time  to  come 
mingle  themfelves  with  fuch  Rabble  on  any  kind  of  fuch 
Pretences,  and  thereupon  the  Jury  as  to  the  firil  four  ini 
the  urft  indictment  gave  a   Special  Verdict  to  this  Ef- 

„  They  find  that  the  2^th  of  MarchhSk^  a  great  number 

diet  as  to  Mcf-  ^^  P'^rfons  to  the  number  mentioned  in  the  Lidi£lment ' 

J^ngcr,'  Jiyple-  v/ere"  afiembled  together  in  Eaft  Smitkf.eld  and  Moorjields 
Bajcly  jj^  j.]-ig  County  of  Middlefcx  with  Arms  mentioned  in  the 
Indiciment,  on  pretence  of  pulling  down  Bawdy-houfes, 
that  B'jfcli  ied  them,  and  v,ras  called  their  Captain,  and 
had  in  his  Hand  a  naked  Sword  which  he  brandifhed 
over  his  Head,  and  that  Mejp:nger  had  a  piece  of  green 
Apron  on  a  Staff,'  which  he  flouriflied  as  Colours  in  the 
Kead  of  the  Companyy  and  that  Bafely^  and  he  led  the 
Company  as  their  Leaders;  that  they  did  the  like  orr 
Wednefday  the  I'^th  oi March,  and  were  breaking  down 
Houibs.  That  Peverdl,  one  of  the  Conilables  of  Mld-^ 
clefcx,  having  a  Conftable's  Staff  in  his  hand,  came  to 
them  with  other  PerfouS  to  aid  him,  and  charged  tiiem  to 
depart  and  keep  the  Peace,  and  thereupon,  Bafely  with 
his  Sword  fcruck  him,  and  wounded  him,  and  feveral 
Perfons  aiTembled  vv  ith  him,  ftruck  him  down,  and  took 
au-ay  his  Conftables  Stafl'.  That  the  faid  William  Green 
was  among  them.  caiHng  up  his  Cap,  and  hollowing  with 
a  Staff  in  hir.  Hand,  and  that  v/hilfthe  was  amongil  them 
he  v.'as  knoc;;ed  Down  bv  a  Party  of  the  Kin(2;'s  Soldiers 

that 


and  G/  etn. 


that  came  to  fupprefs  them,  and  was  then  taken.  That 
Bafe/y  ilruck  at  the  Enfign  that  led  thofe  Soldiers :  that 
the  faid  Appletree  was  among  them  both  Days,  and  was 
the  firft  that  ftruck  at  Peverell  the  Conftabie,  and  was 
amongft  them  at  Burlinghamh  Houfe  at  Saj-'ronhill  in  the 
County  of  Middlefi  k,  and  pulled  part  of  the  Houfe  down, 
and  the  next  Houfe  to  it,  and  ftruck  at  one  that  admo- 
niflied  him  to  be  quiet.  And  if  on  the  whole  matter^ 
it  (liall  feem  to  the  Court  that  they  are  guilty  of  the  Of- 
fence mentioned  in  the  Indidlment,  then  they  find  them 
Quilty,  ^c. 

On  the  id.  Indi<9:ment  as  to  Cotton  alone,  the  Jury  did  Special  Ver- 
find  that  at  the  time  and  place  mentioned  in  the  Indi£l-  ^^  ^^^°  ^^  ^'^ 
ment,  a  great  number  of  Perfons,  to  the  number  men- ^  3t_  yy-^j, 
tioned  in  the  Indiftment,  met  together  armed  with 
Swords,  Clubs,  Staves  and  other  Weapons,  under  pre- 
tence of  pulling  down  Bawdyhoufes,  and  had  a  Qoth 
on  a  Staff  for  an  Enfign  carried  before  them.  And  that 
Sir  Philip  Hoivard,  with  a  Troop  of  the  King's  Guards 
found  them  armed  in  fuch  feditious  manner,  and  com- 
manded them  to  difperfe,  that  they  refufed  fo  to  do, 
and  threw  Stones  at  him,  that  fome  of  them  enquired 
who  it  was  that  led  thofe  Guards,  whether  it  was  the 
Duke  of  Torky  and  being  told  it  was,  they  prefently 
threw  Stones  at  Sir  P.  H.  who  led  the  Hcrfe,  and  fome 
of  them  faid  that  unlets  the  King  would  give  them  liberty 
of  Confcience,  Jllay-Day  (hould  be  a  bloody  day,  others 
did  Kill  the  Guards,  and  others  faid,  that  they  would 
come  and  pull  down  Whitehally  and  others  faid  they 
would  be  with  them  at  Whitehall,  (the  King's  Capital 
Palace)  and  that  they  cared  not  for  the  Guards,  for 
they  were  but  2  or  300,  and  they  could  eaiily  knock 
them  on  the  Head  ;  that  "tiiey  continued  many  Hours- 
till  they  were  difperfed  by  the  Guards.  That  Cotton 
who  was  Indicted,  was  one  of  them  afiembied  in  this 
manner,  and  that  Cotton  was  amongft.  them  the  next 
day  when  they  were  aflembled  in  the  fame  manner,  and 
was  pulling  dov/n  a  Houfe  in  the  Parifh  of  Bt,  Leonard' 
Shoreditch  in  the  County  of  Middleft^  \  and  if  on  the 
whole  matter,   Isfc.  .       .     . 

On  the  third  Indictment  ag-ainft  Bedell  and   Lattimer.  r'^^'^^^^Y^'^'" 
the  Jury  iind  tnat  the  aay  and  place  mencioned  m  tne  the  thirdln- 
Indidlment,  a  great  number  of  Perfons  to  the  number  didtirvent. 
L  mentioned  f'ff^^"^ 

Laitimer. 
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mentioned  in  the  Indlfltment  armed  as  in  the  Indiftmcnf, 
did  meet  top;etlier  in  Clerke7nvell  Green  in  the  County  of 
Middle/ex,  en  pretence  of  breaking  open  Prilbns,  and 
relcafing  Prilbners  ;  that  one  of  them  who  had  a  half  Pike 
in  his  Hand,  owned  himfelf  to  be  their  Captain  ;  that  they 
came  fo  ailembled  together  to  a  Place  there  called  the 
New  Prifon,  being  a  publick  Prifon  of  the  County  of 
MiddlcfcX)  and  then  and  there  faid,  that  they  came  to 
fc-arch  for  Prifoners,  and  break  open  the  Prifon  Doors, 
nnd  let  out  four  Prifoners,  two  whereof  were  committed 
thither  for  Felony,  and  t'W'o  for  other  Offences,  and  that 
they  being  charged  to  depart,  replied,  they  had  been  Ser- 
vants long,  but  now  they  would  be  Mailers ;  that  fome 
being  taken,  they  cried  one  die  and  all  die  :  That  Latti- 
r.ier  was  amongft  them,  and  a£t:ive  in  breaking  of  the 
Prifon,  and  was  with  the  reft  in  the  Prifon  af^er  it  was 
broken  open  j  And  that  Bene// wzs  there,  and  being  pur- 
fued  by  one  of  the  King's  Soldiers,  called  cut  to  the  reft 
of  the  Company  to  face  about,  and  not  to  leave  him,  and 
if  on  the  "Whole,  ^V. 

On  the  fourth  Indi£lment  againfl  Lymericky  the  Jury 
did  as  to  '  find  that  the  Day,  Year,  and  Place  in  the  Indidlment 
Ijm.e.  idi.  mentioned,  a  great  number  of  Perfons  to  the  number, 
^V,  afjen:ibled  together  on  pretence  of  pulling  dov/n  of 
Bav.'dy-houfes,  ai;d  being  ■axratA  proid  in  the  Indi6lment, 
they  marched  in  warlike  Manner,  and  the  faid  Lymerick 
led  them  as  their  Captain  with  a  Club  in  his  Hand,  aird 
was  owned  by  tlie  Company  to  be  their  Captain  :  That 
the  faid  Lvrntrkli  liad  the  faid  Perfons  to  the  Houfe  of 
Fiier  Jjuri;>ighi!m,  and  they  pulled  down  the  faid  Houfe, 
and  deitroyed  and  tuok  away  divers  Goods  of  the  faid 
£urlifjp:/:a;i:'s  to  the  value  of  ?c/.  And  if  on  the  whole 
Matter,    ^r. 

And  in  Enfier  Term  following,  all  the  Judges  met  at 
my  Chamber,  there  being  then  but  eleven.  My  Lord 
Bridgemnv.y  who  was  Chief  Juilice  of  the  Common  Pleas 
bens^  then  Lord  Keeper ^  the  Judges  were  myfelf.  Chief 
jufLice  of  the  King's  Bench,  Sir  >/.  Hales  the  Chief  Ba- 
ron, and  my  Brother  AtliiKs,  Brother  Tiuijden^  Brother 
7\'fi/I,  Brother  l'"vr,Vf'r,  Brother  IVyndhain,  Brother 
■her,  13i  Dth^r  Ralnsf^rJ^  Brother  'Morto?),  and  Brother 
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And 
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-  And  on  the  whole  Matter  the  Chief  B.iron   Hales  A&-  ^  Hawk.  554. 
livered  his  Opinion,  that  thei^  was  no  Treafon  in  the  ,',,^  _^  p  -  '-^^■ 
Cafe,  becaufe  he  faid  that  the  Stat.  Q^  Alary,  ca.p.  12.  is,  of  EialesOpi- 
that  if  any  Perfons  to  the  number  of  Tweh^e  or  more  af-  "'O"  i"  t'n^ 
fembleto  the  Intent  to  pull  down  Enclofures,  ^c.  with  /^*^p  ^  j,j 
Force,  and  continue  together  an  Hour  after  Pi-oclamation  ^S:,  Xr.  393.' 
made  for  their  departure  it  fhall  be  Felony,  and  if  thofe 
A<^ions  had  been  Treafon  at  Commoiii  Law,  it  had  been 
to  no  Purpofe  to  make  it  Felony. 

But  all  the  other  Judges  anfwered,  that  this  was  the  2  St.  Tr.  595, 
Objection  made  by  fome  Judges  in  the  Cafe  of  Brad/haw 
and  Burton,  which  is  reported  by  PofJ?am  in  his  Reports, 
p.  122.  And  there  it  was  refolved,  that  if  any  Perfons 
afiembled  with  Force  to  alter  the  Laws,  or  to  fet  a  price 
on  Vicluals,  or  to  lay  violent  Hands  on  the  Magiflrate  as 
on  the  Mayor  of  London  and  the  Like,  and  with  Force  at- 
tempt to  put  the  fame  in  Exceution,  this  is  a  Rebellion 
and  Treafon  at  the  Common  Law ;  and  they  there  refolved 
that  the  Statute  of  i  Mary  was  to  be  intended  where 
Perfons  to  the  number  of  Twelve  or  more  pretending  any 
or  all  of  them  to  be  injured  in  particular,  as  by  Re.ifon  of 
their  common  or  other  Intereft  in  the  Land  inclofed,  and 
the  Like,  affemble  to  pull  it  down  forcibly  in  Cafea 
where  they  have  an  Litereft,  or  where  in  particular,  they 
are  annoyed  or  grieved,  that  is  no  Treafon  :  But  in  cafe 
their  AQi  goeth  generally  to  pull  down  Liclofures  in  which 
they,  or  any  of  them  are  not  particularly  concerned,  thisj 
AOi  if  it  be  put  in  Execution  by  force  is  Treafon  at 
Common  Law.  And  it  was  agreed  by  us  all,  that  the 
$tat.  of  1  ^  Eliz.  which  maketh  the  Intention  in  many 
cafes  Treafon,  extends  to  nothing,  but  where  if  the  Aft 
bad  been  done  it  had  been  Treafon  at  the  Common 
JLaw^ 

And  therefore  all  the  reft  of  the  Judges  did  unanimouf-  a  St.Tr.  595. 
ly  agree  that  tliis  riling  with  Intent  to  pull  down  Bawdy- 
houfes  in  general,  or  to  break  open  Prifons  in  general, 
and  let  out  Prifoners,  and  putting  their  Intention  in  Ex- 
ecution by  Force,  any  of  thefe  Inftances  was  a  levying 
L  2  AVar 
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War  againft  the  King,    and  High  Treafon  at  Common 
Law  within  the  Declaration  of  the  Stat,  of  25  Ed.  3.  And 
for  that,  befides  the  Refolution  in  Fopham's  Reports  be- 
,  fore  cited,  we  coufidered  the  Cafe  of  the  Apprentices 

reported  in  the  fecond  Part  of  Anderfmh  Reports,  p.  4 
find  5,  where  it  was  refolved  that  by  the  Statute  of  13 
Elh.  If  any  intend  to  levy  War  for  any  Thing  which  the 
Queen  by  her  Laws  and  j  uftice  ought  tp  do,  and  reform 
in  Government  as  Queen,  this  fhall  h€  an  intendment  to 
levy  War  againfl  the  Queen  within  that  Statute  of  13 
Eli-z.  And  as  we  faid  before,  nothing  can  be  Treafon  by 
the  Intention  within  the  Statute  which  had  not  been 
Treafon  by  the  Common  Law,  if  it  had  been  actually  put 
in  Execution.  And  fee  the  fame  Book  of  Anderjon  fecond 
^1.49.  Part    66^  and  by  the  cafe  of  feveral  Perfons  in  Oxford- 

jJnr?  rifmg  to  pull  down  Inclofures  in  general,  refolved 
accordjixgly,  in  which  Cafe  it  was  aifo  refolved,  that  if 
any  Perfons  rife  and  ailemble  together,  with  intent  to 
levy  War,  the'  Jilftices  of  the  Peace  and  Sheriffs  may  ufe 
Force  tp  fupprefs  fuch  Rebels  without  any  fpecial  Conj- 
Hiiffion  or  Warrant,  and  this  by  the  Common  Law :  And 
fee  P^/Zvzm's  Pvcports  121,  and  a  Refolution  of  all  the 
%.  H.  9. 1.  to.  judges,  39  EUt,.  that  any  Juftice  of  the  Peace,  Sheriff, 
?°P^3"i  '^'o  <^^  other  Magiftrate,  or  any  other  Subjeft  of  the  King 
%  St^Ti'  cqa"  ■'^^y  ^y  *^^  Common  Law  arm  themfelves  to  fupprefs 
Riots,  Rebellions,  or  refill  Enemies  and  endeavour 
themfelves  to  fupprefs  fach  dillurbers  of  the  Peace  :  But 
they  faid  the  rnoit  difcreet  V/ay  was  for  every  one  to  at- 
,  tend  and  aliiil  the  Juftices  in_  fuch  Cafe,  or  other  Mlnif- 
ters  of  the  King  in  doing  of  it,  and  Cook  PL  Cor.  9.  If  any 
levy  War  to  expuife  Strangers,  to  deliver  Men  out  of  Pri- 
fon,  to  rem^ove  Councellors,  or  to  any  other  and  pretend- 
ing Reformation  on  their  own  Heads  without  Warrant, 
this  is  a  levying  of  War  againft  the  King,  becaufe  they 
took  upon  them  Royal  Authority.  And  Moor's  Reports, 
s  Bt,  Tr.  jg'j.P'  ^'^^)  ^^i.  in  the  Cafe  of  the  Earl  of  EJex,  in  which 
amongil  other  Things  it  was  refolved,  that  his  attempt 
with  Force  to  remove  the  Queen's  Councellors  was  High 
Treafon,  and  like  wife  that  the  Earl  of  SouthamptotTy  who 
fedhered  to  him,  although  he  knew  of  no  other  purpofe  of 
tiie  Earl  of  EJfexy  but  a  private  Quarrel  againft  fome  of 
the  Queen's  Servants,    yet    this  was  Treafon  in  him, 

the 


*^e  A£t  of  the  Earl  of  EJfex  being  Rebellion  and  Trealbn, 

and  fo  it  was  alfo  refolved,  that  allthofe  who  went  with 

him  out  of  Ejfex-houfe  in  aid  of  him,   it  was  Treafon  in 

them,  whether  they  knew  any   thing  of  his  Intent  or 

not,  and  Cro.  \Ji part  p.  583.    In  Ben/lad's  Cafe,  it  was  Cro.  Car. 

refolved  by  ail  the  Judges,  that  going  to  Lambeth-houfe  t  Jonea  455, 

in  Warlike  Manner  with  Drums,   and  a  Multitude  as  in  '^^  ^-  "■ 

the  Indictment,    to  the  Number  of  300,  to  furprize  the 

Arch-Bijhopy  who  was  a  Privy  Councellor,  was  Treafon. 

And  2diyy  it  was  refolved  that  the  Juftiees  of  Oyer  and  Co.  Car.583, 

Terminer^  may  lit,  enquire  and  try  Prifoners  all  in  one  Cjro.  Jac.404. 

Day.     -^dly.  It  was   refolved,    that  the   breaking   of  a  Jq'"°-  ^'^^''•448, 

Frifon  wherein  Traitors  were  in  durance,   and  caufing 

them  to  efcape,  was  Treafon,  although   the  Parties  did 

not  know  that- Traitors  were  there.     And  fo  to  break  a 

Frifon   whereby   Felons   efcape,  this  is  Felony,  though 

they  do  not  know  them  to  be  in  Prifon  for  fuch  Offence, 

Note,  That  Refolution  as  to  breaking  a   Frifon  where 

Felons,  ^c.  are,  muft  (as  I  think)  be  intended  only  where 

the  Intent  was  only  to   break  open   one  Prifon  and  no 

more,  for  if  the  Defign  was  to  break  open  Prifons   in 

general,  and  they  put  that  in  Execution  as  to  one  Prifon, 

that  is  High  Treafon  according  to  the  Books  before  cited  \ 

but  then  on  the  Evidence  it  muft   be   proved  that'^their 

Intent  was  fuch,  and   by   ftich   proof  as   fatisfieth   the; 

Jury. 

After  this  Refolution  in  general,  we  Vv'^ent  to  con- 
fider  the  particular  Cafes  as  they  were  found  upon  the 
feveral  fpecial  Verdifts  *,  and  thereupon  it  was  agreed 
by  all  of  us,  except  the  Chief  Baron,  whofaid  he  doubted 
on  the  Main,  that  as  to  Mejfenger  and  Bafely  in  the  firft 
Verdift,  and  to  Cotton  in  the  fecond  fpecial  Verdi£l ; 
and  as  to  Lymerick  in  the  fourth  fpecial  Verdi6t,  that 
the  Matter  as  was  found  againft  thefe  four,  was  High 
Treafon  in  them  all,  and  accordingly  they  had  Judg- 
ment, and  were  executed  :  But  as  to  Atpletree  in  the  firft  2  St.Tr.  594, 
fpecial  Verdi6l ;  and  as  to  Lattimer  in  the  third  fpecial 
Verdidj   there   was  difference  in   Opinion  amongft  us, 

whether 
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■whether  the  Verdict  was  fufEciently  found  ngainft  them 
to  judge  it  High  Treafon  or  not.  For  belides  the  Chief 
Baron  v/ho  was  againft  all,  my  Brother  Atkyns^  Tyrelly 
Wvidkam.,  and  Wylde,  held  that  the  Verdict  was  not 
fuiiicient  againfl  thofe  two  for  to  give  Judgment  that 
they  were  guilty  of  Treafon,  becaufe  they  faid  it  was  not 
exprefly  found,  tliat  they  were  aiding  and  affifting  :  But 
myfelf,  Brother  Turner,  Tivlfden,  Archer,  Raynsford, 
;and  Moreton,  thought  the  Verdi£t  as  it  was  found  againft 
them  to  be  as  full  and  plain  as  any  of  the  Reft.  For  firil 
as  to  Afipletree,  the  Verdi£l  firft  finds  in  general,  that 
the  Number  in  the  Indi<ftment  were  aflembled,  as  in  tlie 
,  Indictment,  with  an  Intent  to  pull  down  Bawdy-houfes  j 
that  Bajdy  led  them  as  their  Captain,  that  MeJJer.gcr  had 
a  green  Apron  upon  a  Staff,  which  he  fiouriihed  as 
Colours,  and  then  that  Appletree,  the  Perfon  now  in 
iQueftioB,  was  amongft  them  both  the  Days,  and  was 
the  firft  that  ftruck  at  Peverell  the  Conftable,  and  was 
amongft  them  at  Btirlinghain^^  Houfe  at  Soffroti-hill,  and 
pulled  part  of  that  Houfe  down,  and  the  next  to  it,  and 
ftruck  at  one  that  admonifiied  him  to  be  quiet,  fo  that 
here  are  feveral  A£ts  of  .Force  found  to  be  actually  com- 
mitted by  him  in  purfuance  of  their  Defign,  and  then 
there  is  no  need  to  find  him  to  be  aiding  and  affifting, 
for  that  Claufe  we  faid  was  only  neceffary  to  be  found 
where  the  Jury  find  a  Peyfon  was  there  among  them,  and 
find  no  particular  ACi  of  Force  done  by  him,  but  only  his 
Prefence^  there  it  is  neceffary  that  they  find  he  was  pre- 
fent  aiding  ap;]  affifting ;  and  for  the  fame  Reafons  we 
held  the  Verdict  to  be  fuUalfo  againft  Lattimer,  becaufe 
it  was  firft  found  that  the  Multitude  w^s  affembled  as  in 
the  Indi£tment,  on  pretence  of  breaking  Prifons  and 
releafmg  Prifoners  in  general,  which  is  agreed  by  all 
(except  the  Chief  Baron)  to  be  Treafon,  and  then  they 
find  that  Lattimer  was  amongft  them,  and  adtive  in  the 
breaking  open  the  Prifon  at  ClarJ^eniielt,  (where  Prifon- 
ers, fome  for  Felony,  and  others  were  let  loofe)  and  that 
he  was  with  the  reft  in  the  Prifon  after  it  was  broken 

qper), 


open,  andfo  an  Aft  fixed  upon  him :  But  althotigli  fix  of  i  Hawk.  55. 
us  were  well  fatisfied  in  our  Judgments  as  to  them,  yet 
when  I  waited  on  the  King,  I  acquainted  hirn  that  there 
was  fome  difference  in  Opinion  as  to  thofe  two  upon 
finding  of  the  fpecial  Verdidl  •,  and  although  the  greater 
Number  of  us  were  of  Opinion,  that  the  Verditl  was 
well  found  as  to  thofe  alfo,  yet  I  intreated  his  Majefty  to 
make  ufe  of  that  difference  in  Opinion  to  fliew  his  Mercy 
towards  them,  the  rather  becaufe  we  had  agreed,  that  as' 
to  four  of  them  the  Verdidl  was  clearly  good  as  to  pro- 
ceed to  Judgment  againft  them,  and  that  I  hoped  would 
be  example  enough  to  deter  others  from  the  like  Prac- 
tices ;  and  befides  it  would  appear  an  Inftance  of  his 
Majefty's  great  Mercy,  that  he  would  not  proceed  tathe 
laft  extremity  againft  any,  where  there  was  not  a  full 
Concurrence  of  all  his  Judges,  which  his  Majefty  was 
pleafed  to  take  very  gracioufly,  and  ordered  me  to  proceed 
accordingly,  and  fo  they  two  were  fpared :  But  as  to  '  ^"^^  ^^'  •5*4* 
Green  .in  the  firft  fpecial  Verdi£t,  and  Bedell  in 
the  third  fpecial  Verdidl,  we  all  agreed  that  the 
Verdifl  was  not  full  enough  as  to  them  for  us  to  judge 
it  Treafon  in  them,  becaufe  the  Verdi£l  only  finds  that 
they  were  prefent,  and  finds  no  particular  A£l  of  Force 
committed  by  them,  and  doth  not  find  that  they  were 
aiding  and  alTifting  to  the  reft,  and  it  is  polf^ble  one  may 
be  prefent  amongft  fuch  a  Rabble  only  out  of  curiofity 
to  fee,  and  whether  they  were  aiding  and  affiftintr  is 
matter  of  Fa£t  which  ought  to  be  exprelly  found  by  the 
Jury,  and  not  to  be  left  to  us  upon  any  colourable  Im-  ^  ^^'  '^^'  ^9- 
plication,   and  accordingly  thefe  two  were  difcharged. 


This  Queftion  was  moved  to  me  at  the  Old  Bailey  ;  A  man  mar- 
A  Man  marrieth  two  Wives,    one  in  France  and  another  '"•'^I^'^  "^^^'^ 
in  England,  whether  he  might  be  indifted  and  tryed  for  ^I'^WrancT 
that  Felony  here  in  England  ;  and  I  took  this  difference,  and  another 
that  if  his  firft  Marriage  was  in  France ^  and  the  fecond  .'"  Evg/a?i.-J,^ 
Marriage,  which  maketh  the  Felony,    was  in  England,  ^'^  ^r^S'^^ 
then  I  v/as   of  Opinion  that  he  might  be  indidcd  and  tryed  here, 
tryed  Jiere  for  it,  and  the  Jury  might  on  Evidence  find  ^  Hawk.  315. 

j^-5iH.P.C.693. 


his  firfl  Marriage  in  France,  being  a  mere  tranfitory  Aft, 

and  having  nothing  of  Felony   in    it ;    and   our    Juries 

ufually  find  fuch  tranCtoiy  A£ls,  though  they  are  done 

in  a  Foreigti  Nation  ;   but  if  the  firft  Marriage  was  in 

England,  and  the  fecdrid  in  France,  then  I  was  of  Opi- 

r'!^  *!?!j!       nion  he  could  not  be  tryed  for  it  here,  becaufe  the  A£l 

Jirrl  Rep'ors  "^^ii^b  inadc  the  Felony  was  done  in  another  Kingdom, 

fo.  ■■.'■/i.  and  Felonies  done  in  another  Kingdom,  are  not  by  the 

J  Hawk.  171.  Common  Law  triable  here  in  England,  ^utzrii^^ 


Counterfeit-       By  ccuilterfeiting  the  Great  Seal,  what  fliall  be  Trea- 

i»ig  the  Great  fon  and  what  not,  fee  Co.  pL  Cor.fol.   15,  40.     Afs^pL 

u     \   K.       945  42  £.  •:.     The  Abbot  of  ^r^wt-r's  Cafe,  who  caufed 

I  naVVK.OI.       f  .       J"  ''  1        XT  r  -iv/r  •         T 

his  Conunoygn  to  raze  the  Name  01  one  Manor  m  Let- 
ters Patent  under  the  Great  Seal,  and  to  put  in  another 
Manor  inftead  of  it,  and  2  H.  /\foL2^.  37  H.  8.  Br. 
Title  Treafon.  But  after  all  thefe  Books  was  George 
Gcnr^-e  Leaked  Cafe,  a  Clerk  of  the  Chancery,  who  joined  two 

Jeak'-  Cafe  clean  Parcliments  fit  for  Letters  Patents  fo  clofe  together 
♦  nncerring  ^  -  j  ]v/{o-ith-Hew,  as  they  were  taken  for  one,  the  upner- 
the  Great  mod  being  -very  thin,  and  did  put  one  Label  through 
!-.f"l-  both,  then  upon  the  uppermoft  he  wrote  a  true  Patent, 

Hi/MJ-^rnhi.  ^^^^j  jj^g  Qj.^.^,^.  3^^|     ^^  jQ  j^^g  Label  and  the  Seal 

p;S.  were  annexed  to  both  the  Parehments,  the  one  written, 

I  H-P.C.  182.  the  other  a  blank  y  then  he  CH.t  off  the  glev/ed  Skirts  round 
about,  and  took  6ff  the  upperm.oft  thiii  Parchment  in 
v/hich  the  true  Patent  was  writ  from  the  Isabel  which 
with  the  Great  Seal  did  ftili  hang  to  the  blank  Parch- 
ment, then  he  wrote  another  falfe  Patent;  upon  the  blank 
Parchment  and  pubiiilied  it  as  a  good  Patent  :  And  the 
Queflion  was,  M'hether  this  OiFence  was  High  Treafon 
or  not :  And  it  was  refolved  by  all  the  'Judges  &i England, 
that  tins  Oirence  was  not  High  Treafon,  but  it  was  it 
very  great  Mifpriuon.     Fide  Hale Fl.  C.  iB^ 

*  "  Why  not  ?  For  the  Words  of  the  S'atute  are  that  the  Par- 
"  lie;;  fo  offeiidiiis;,  fhall  r-'ceive  fuch  and  the  like  Proceeding, 
*'  Trial  imd  Executioii,  in  fuch  Couuty  v.l!ere  fuch  Perlon  or  Ptr- 
'*  fojis  fli;''il  be  apprehLnded,  as  if  rhe  Gfier,ce  h;id  been  coirnv.r- 
"  ted  in  fi'.  h  Com  n'y  where  fuch  Peifonp  fn..ll  be  taken  orappre- 
•Mupoed."     •  Ha^-k    17^,  and  Notis ibid. 

A  Per- 


I^urtiet  anti  otgct  ($^mtt0.  8i 

A  Perfon  hireth  Lodgings   in    another  Man's  Houfe,  Ttiis  is  not 

with  Hangings,  Bedding,  and  other  Furniture  in  thofe  ^°?".'^ '"^® 

Lodging  for  a  Month,  arid  during  that  Time,  conveyeth  nufcript,  but 

away  the  Goods    in   the  Lodging  which  he  had   hired  may  be  fit  to 

with  the   Lodging,  and  the  Party  runeth    away  at  the  |^^  ''^P°'"^^5^' 

fame  Time,  and  is  after  taken  and  indidted  for  this  as  to  come  from 

for  Felony,  and   whether  this  be  Felony  or  not   is   the  Mr.  Serjeant 

Queftion.  ^'-^'"Sa^P'I 

^^  to  the  Chief 

Juftice.     1  Hawk.  137.   and  Not.  ibi. 

This  Cafe  is  in  this  Book,    and  came  before  my  Lord  Vide  Ante  24. 
Bridgmafi,  then  Chief  Juftice  of  the    Common  Pleas, -^^"^^^'sCafci 
myfelf  then  Judge  of  the  King's  Bench,  and  my  Brother 
Wy/dey  then    Recorder  of  London,  at  a  Seflions  in  the 
Old  Bailey,  and  then  we    all  were  of  Opinion  that  this 
was  no  Felony,  becaufe  the  Party  had  a  fpecial  F'roperty  t  Jon  35 r; 
in  the  Goods  by  his  Contrail,   and  fo  there  could  be  no  Cio.Car.  375, 
Trefpafs,   and  that  there  could  be  no  Felony  where  there  \ 
w'as  no  Trefpafs,  as  was  refolved  in  Holmes's  Cafe,  who  Sed  videVofi, 
fet  Fire  to  his  own  Houfe,  which  was  quenched  before  116. 
it  went  any  further,  and  accordingly  the  Prifoner  was  by 
iiS  then  difcharged^ 


But  upon  niore  ferious  Thoughts  I  take  it  to  be  a  Cafe 
vi'orthy  of  great  Confideration,  becaufe  I  think  the  Cafe 
in  the  13  Ed.  /iffo.  9.  which  was  by  the  King  and  his 
Council  referred  to  all  the  Judges  in  the  Cheqner-ihamber^ 
arid  by  them  refolved  to  be  Felony,  is  a  ilronger  Cafe 
than  the  Cafe  now  put. 


There  the  Cafe  was,  one  bargained  with  another  to 
carry  fome  Packs  of  Goods  for  him  to  Southampton,  and 
delivered  the  Goods  to  the  Carrier,  and  he  taketh  them 
and  carries  them  to  another  Place,  and  there  opens  tho 
Packs,  and  takes  the  Goods,  and  difpofes  of  them  to 
his  own  Ufe,  and.  the  Queflion  was,  whether  that  wag 
M  Felony 


82  il^urtict  ants  otijei*  #Hencc^. 

Felony  or  not  •,  and  though  it  was  obje£Ved  that  the 
Goods  were  bailed  to  the  Carrier,  and  therefore  there 
could  be  no  Felony,  that  was  agreed  generally  to  be  good 
Law.  And  it  was  alfo  objefted  that  an  Indi£l:ment 
againfl  one  that  he  fclon'ice  afportnvrt,,  fucli  Goods  is  not 
-^  good,  but  it  nwx^h^  felonice  cep'i  Id' nfportavit^  and  in  that 
Cafe  the  taking  was  lawful ;  yet  it  was  refolved  that  it 
was  Felony,  bticaufe  his  fubfequent  KQi  of  carrying  the 
Goods  to  another  Place,  and  there  opening  of  them,  and 
difpofing  of  them  to  his  own  Ufe,  declareth  that  his  In- 
tent originally  was  not  to  take  the  Goods  upon  the  Agree- 
ment mid  Contra6l  of  the  Party,  but  only  with  a  De- 
li gn  of  ftealing  them.  Now  methinks  ^a^  Cafe  in  Quef- 
tion  is  much  ftronger :  For  in  that,  the  Party  himfelf 
Cometh  to  hire  the  Lodgings  and  Goods,  and  when  he 
after  takcth  them  away,  this  declareth  that  his  original 
Intent  was  only  by  the  liiring  of  them  to  give  himfelf  the 
Opportunity  to  fteal  them,  and  fo  his  firfb  hiring  them  is, 
^  H  V  '^<^'  '''^  f'~"'^'^'-t">'^  Legis^  and  of  that  he  iliall  take  no  Advantage,' 
Co.  PI.  Cor.  64.  Some  under  pretence  of  a  Robbery 
raife  a  Hue  and  Cry,  and  call  a  Conftable  to  fearch  a 
Houfe  in  the  Night  Time,  and  the  Conflable  coming, 
the  Owner  of  the  Houfe,  opens  the  Door,  and  then  thole 
Perfons  bind  the  Conitable,  and  thofe  in  the  Houfe,  and 
Rob  them,  this  is  Burglaiy ;  becaufe  they  procured  tlie 
Door  to  be  opened  to  them  in  the  Night  by  Fraud  :  So 
in  this  Cafe,  the  Party  hiring  the  Floufe  by  Fraud,  only 
to'have  an  Opportunity  to  fteal  the  Goods,  fiiall  not  take 
Benefit  of  the  Fraud.  And  Mr.  Leeio\.\mt,  that  it  had 
been  refolved,  that,  if  one  come  into  Smithfield  o/;  j5;v/^/;rtf 
to  htty  a  Horfe,  and  cheapen  one^  and  the  Oiuner  giveth  him 
leave  to  take  the  Horfe  and  ride  him  to  try  his  paces ^  and 
then  he  tnheth  the  Horfe  and  rideth  quite  away  ivith  hini^ 
this  is  Felony.  And  if  one  deliver  Goods  to  a  Porter  in 
London  to  carry  to  a  certain  Place,  and  he  taketh  them 
and  carrieth  them  away  to  another  Place,  and  there  open- 
eth  and  difpofeih  of  them,  this  is  Felony;  which  laic 
Cafe  feemeth  to  be  warranted  by  the  Cafe  before  cited 
out  of  13  E.  4.  Note^  That  the  breaking  open  the  Packs 
'  ■  and 


and  dlfponng  of  the  Goods  is  neceifary  to  fliew  the  In- 
tent of  Healing. 


But  I  marvel  at  the  Cafe  put,  13  E.  4.  9.  That  if  a 
Carrier  have  a  Tun  of  Wine  delivered  to  him  to  carry  to 
fuch  a  Place,  and  he  never  carry  it  but  fell  it,  all  this 
Is  no  Felony  ;  but  if  he  draw  part  of  it  out  above  the 
Value  of  Twelve-pence,  this  is  Felony  -,  I  do  not  fee 
why  the  difpofmg  of  the  Whole  fhouid  not  be  Felony 
alfo. 


But  the  Cafe  there  put  is,  a  Carrier  doe«  carry  the 
Goods  to  the  Place  appointed,  and  after  takes  them 
away  and  difpofeth  of  them,  that  is  Felony,  becaufe  the 
Bargain  for  his  bringing  them  was  determined  when  he 
brought  them  to  that  Place  appointed,  and  the  PolTeffion 
then  is  in  the  firft  Owner, 


A  Man   having  a  DwelHng-houfe   lets   a  Cellar,  to  1  Hawk.  164. 
■which  the  Paflage  is  out  of  a  Street  and  a  Chamber,  to  Contra. 
J.  S.  and  lieth  in  the  Chamber,  and  the  Cellar  is  broken  ^^^"^^f^  ^j^^ 
open  in  the  Night.     If  this  be  Burglary  ?  I  thought  not.  Margin. 
and  took  a  difference  betwixt  an  Inmate  and  a  divided 
Houfe,  which  is,  where  there    are  feveral  Doors,  and 
one  Dwelling   actually  divided    and  feparated  from  the 
other,  there  it  is  Burglary,  and  fnall  be  laid  for  break- 
ing the  Dwelling-houfe  of  him  who  hired  the  divided 
Part.  But  3S  to  an  Inmate  who  goeth  in  at  the  fame  Door,  ^  Hawk.  i6r. 
he  is  in  the  Nature  of  a  Lodger,  and  if  his  Chamber  be  5,    ',  ''^^  ' 
broken  open,  I  thought  it  Bufglary.  But  you  muil  lay  the  i  Hawk.  163. 
Indictment  for  breaking  the  Dweiiing-houfe  of  him  that  Cowper  a. 
let  it,  and  not  of  the  Inmate,  becaufe  I  thought  it  was  bnt 
one  Dwelling-houfe,  in  cafe  there  be   twenty  Inmates : 
And  though  there   be  a   private  Contract  between  the 
Parties,  that  hath  not  fevered  the  Dwelling-houfe,  fo  as 
to  make  them  feveral  Dwelling-Iioufes.     For  then,  what 
need  that  difference  of  Inmates  and  divided  Houfes  .'  F'or 
M2  if 


84  S^utttet  aitb  Qt^tt  Oitencc^. 

if  an  Inmate   hath  a  divided  Dwelling-houfe,  he  difFers 
nothing  from  the   other.     But  Mr.  Lee  defired  that  it 
might  be  advifed  of,  beCaufe  he  faith  their  life  hath  been 
otherwife,  and  he  faid  that  el fe,  if  the  Rooms  of  the  In- 
mate where  he  lieth  were  broken  open  in  the  Night  Time, 
there  would  be  no  Burglary,  becaufe  he  faid  the  Contra6t 
had  fevered  them  from  the  Dwelling-houfe  of  him  who 
let  them.     But  in  that  I  differed ;  for  I  think  that  where 
there  is  but  one  out  Door,  at  which  the  Owner  and  In- 
mate enter,  this  remaineth  to  be  all  the  Dwelling-houfe 
of  the  Owner  ;  and  though  the  Inmate  hath  an  Intereft 
again  ft  the  Owner  that  will  not  ferve  to   make  it   the 
Dv/elling-houfe  of  the  Inmate.     But  the  Indi6lment  muft 
be  for  Burglary,  in  breaking  the  Dwelling-houfe  of  the 
J  H.  P.  C.      Owner,  and  ftealing  the  Goods  of  the  Inmate.  ( ^i^zre.) 
Contra  556.    But  for  the  firft  Queftion,  where  a  Cellar  which  hath 
jJl.P.C.  537.  Jtg  going  into  it  only  out  of  the  Street  is  let  to  a  ftranger  j 
if  this  Cellar  is  broken  open,  I  conceive  it  no  Burglary, 
for  it  is  feparated  by  the  Contraft,    and  aftually  fevered 
,   from  the  Houfe  by  excluding  all  Communication  with 
,  *  the  Houfe,  no  paffing  being  betwixt  the  Houfe  and  the 

Cellar.  So  it  hath  been  refolved,  if  a  Man  let  a  Shop 
only,  and  fever  it  from  his  Houfe  for  Years,  ^c.  and 
the  Party  who  hath  the  Shop  doth  not  lodge  in  it,  and 
this  be  broke  open  in  the  Night,  this  is  no  Burglary.  And 
how  to  make  fuch  a  Cellar  and  a  Chamber  in  the  Dwel- 
ling-houfe, which  are  let  to  an  Inmate  to  be  the  Inmate's 
Dweliing-houfe,  I  do  not  well  underftand  :  Then  Mr. 
Lee  faid  it  might  be  of  ill  Confequence  ;  for  now  fince 
the  late  Fire,  every  Houfe  hath  many  Inmates,  where 
Inmates  Lodge.  And  fuppofe  he  who  hath  the  Dwellingr 
houfe  (and  lets  the  feveral  Rooms  to  thofe  Inmates)  fhould 
in  the  Night  break  open  their  Rooms  and  fteal  their 
Goods,  it  would  be  hard  if  it  fnould  not  be  Burglary.  To 
that  1  fay  it  is  Felony  in  the  Owner  of  the  Houfe,  if  he 
fteal  their  Goods  ;  but  to  make  it  Burglary  to  break  his 
own  Houfe,  in  cafe  the  Lav/  be  as  I  fuppofe,  that  cannot 
1  Hawk.  \ii  be.  And  I  fuppofe  letting  of  Lodgings  to  feveral  Perfons, 
j^Siitra.  cloth  not  make  feveral  Houfes  if  they  all  go  in  at  the  Door 

of  him  v/ho  lets  the  Lodgings,  and  fo  are  but  Inmates. 

But 


But  otherwife  it  is,  if  a  Man  fever  fome  Rooms  from  his 
Houfe,  and  make  another  Door  to  thofe  Rooms,  and  fo 
divide  the  Houfe,  that  divided  Part  is  the  Maniion-houfe 
of  him  who  hires  it ;  and  ihall  be  laid  fo,  for  breaking  the 
Dwelling-houfe  of  him  who  hired  that  Part  *. 

*  See  vide  i  Hawk.  163,  164.  Sefl.  14,  15,  and  Note  to  this  laff 
Seftioij,  where  this  Doftrine  is  controverted. 
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4,  Sir  Charles  Stahley^s  Cafe. 

723.  J 


therManu-     Ctl  ^ ^  Charles  Stanley  and  one  An dreiaSy  were    tryed 


fcript  of  the  \^  upon  an  Indi£lment  of  Murder.  The  Cafe  was. 
Lord  Ch^ef  Sir  Charles  Stanley  was  arrefted  by  a  Bailiff,  and  endea- 
/  "tf'.^^  voured  a  Refcue,  and  Ihot  off  a  Piftol  at  the  Bailiff,  and 

1  Hawk.  121,  then  the  Bailiff  clofed  with  him  and  caft  him  down,  and 
9'  after  feme  of  his  Servants  and  others  who  came  to  aid  him, 

killed  a  Servant  of  the  Bailiff's  who  came  in  aid  of  the 
Bailiff:  And  it  wasrefolvedby  alltheCourt,  Hide y  Chie£ 

Juftice 


Juftlce,  Tivifden,  Windham^  and  Kelyng,  that  if  the  Par- 
ty who  is  arrefted  doth  any  Acl  of  Violence  to  endea- 
vour a  Refcue,  and  then  after  one  of  his  Party  killed  the 
Bailiff,  or  any  that  cometh  in  his  aid,  this  is  Murder  in 
the  Party  arrefted  :  For  when  feveral  Men  join  in  an  un- 
lawful A6t  they  are  all  guilty  of  whatever  happens  upon 
it }  and  in  the  Lord  Dacres,  Cafe  which  is  mentioned, 
34  i/.  8.  Brooke  SeB.   237*.     The  Lord  Dacres  Moore ^6. 

and  Manfelly  and  others  in  his  Company  came  unlaw-  i  H.P.C.439, 
fully  to  hunt  in  a  Foreft,  and  being  refifted,  one  of  the  Prompt.  25- 
Company  when  the  Lord  Dacres  was  a  great  Way  off,  Dalt.  J.  Cap. 
and  notprefent,  killed  a  Man  :  Judged  Murder  in  him  and  93,  p-  241- 
all  the  Reft,  and  the  Lord  Dacres  was  hanged.  But  it  ".  ^"^^  ^^^P* 
was  agreed,  that  if  the  Party  who  is  arrefted  yields  him- 
felf,  and  makes  no  Refiftance,  but  others  endeavour  to 
refcue  him,  and  he  doth  not  aft  to  declare  his  joining 
with  them,  if  thofe  who  come  to  refcue  him  kill  any  of 
the  Bailiffs,  this  is  Murder  in  them,  but  not  in  the  Party 
arrefted.  But  in  this  Cafe  Sir  Charles  Stanley  by  fhooting 
his  Piftol,  had 'joined  in  rcfifting  the  Authority  of  Law, 
and  therefore  a  Man  being  flain  in  this  A61,  it  is  Murder 
in  him.  And  as  for  Andre^uSy  there  was  no  Evidence, 
but  out  of  his  own  Mouth  ;  fome  difcourfe  as  if  he  had 
ihot  over  Sir  Charles  Stanley  in  aid  of  him  when  he  was 
down,  but  the  Evidence  to  that  was  flight.  But  it  was 
agreed  by  us  all.  that  if  a  Man  be  arrefted,  and  while  they 
are  fighting,  one  who  knows  nothing  of  the  Arreft  com- 
ing by  the  Way,  goeth  in  aid  of  the  Perfon  who  is  ar- 
refted, and  draws  his  Sword,  &c.  here  if  any  of  the 
BailiiFs  be  killed,  that  Perfon  who  joined  in  aid  againft 
them,  though  he  did  not  know  of  the  Arreft,  yet  is  guilty 
of  Murder.  For  a  Man  muft  take  heed  how  he  joineth  in 
any  vmlawful  Aft  as  fighting  is,  for  if  he  doth,  he  is 
guilty  of  all  that  follows.  And  it  being  Murder  to  kill 
thofe  who  come  to  execute  the  Law  ;  everyone  who  joins 
in  that  Aft  is  guilty  of  Murder,  and  his  Ignorance  will  not 
excufe  him,  where  the  Faft  is  made  Murder  by  the 
Law  v/ithout  any  Malice  precedent,  as  in  the  Cafe  of 

killing 

*The  above  Blank  is  in  tlie  principal  Cafe  in  the  Edition  of 
(«:is  Work,  publ-fhed  by  Sir  John  Holt;  bur  the  Cafenhere  cited 
is  to  be  found  in  Moore  80,  anr!  it  is  there  faid  to  be  in  EaOer. 
10  Eliz.  though  Brooke  Tit.  Corone  i/i,  (and  not  237,)  as  above 
cited.  It  is  faid  robe  as  in  the  Text,  and  Oompton,  who  cites 
for  this  Cafe  Stowed  AnnaL<,  fo.  jCi,  alfo  fixes  it  iu  34.  li.  8. 
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killing  a  Bailiff.  But  if  two  Men  go  upon  Malice  pre-» 
penfed  to  fight  a  Duel,  and  while  they  are  fighting,  a 
Man  who  is  acquainted  v/ith  one  of  them  joineth  and 
taketh  his  Part  and  killeth  the  other,  this  is  Murder  in  the 
Party  who  came  with  Malice  prepenfed  to  fight ;  but  it 
is  but  Manflaughter  in  him  who  came  to  his  aid,  becaufe 
in  him  there  was  no  Malice,  but  as  to  him  it  was  a  fud- 
sH,P.C.665;  den  Thing.  And  here  the  Law  doth  not  imply  Malice, 
as  it  doth  in  every  one  who  refifteth  the  Execution  of 
Juftice. 


MICHAELMAS 


TERM.     MI  G  H. 


8.   W  I  L  L.   .^ 


LiJJeh   Cafe,    in  Banco  Regii» 


AT  the  Affizei  and  GaolDdivefy  held  for  the  County  Ttttn,  io. 
oi  Cumberland,  at  Carlijley  15  Aug.  laft,  before  Sir  ctrthew  ^4; 
Edivard  Tf'^ard  Lord  Chief  Baron,    and  Juftice  5r«r/(?«,  <jomb4io. 
Thomas  LiJIe  Gent,  was  indi£led  for  the  Mnrder  oi Rich^  Salk.  60, 
ard  Armjlrongi    upon    which  he  was  arraigned,    tried,  '*  Mod.  los, 
and  convifted  of  Manllaughter  only.     Immediately  after,  y^\^  ^3,'  s,  d 
John  Armjlrong-y  brother  of  Richard^  put  into  the  Court 
a  Bill  of  Appeal  for  Murder,  and  did  then  pray  his  Coun- 
cil, that  the  Appeal  fhould  be  received  and  filed,  and  that 
Lijle  fhould  be  immediately  arraigned  thereupon.  Where- 
upon, and  before  the  Appeal  was  arraigned,  LiJle  did  de- 
mand the  Benefit  of  his  Clergy  ;   and  then  the  Bill  of  Ap- 
peal by  the  Council  of  Armjlrong  waS  read  in  open  Courts 
and  L'ljle  did  appear  thereunto^  and  prayed  to  be  bailed, 
but  refufed  to  plead  j  upon  which  he  was  remanded  to 
the  Gaol  quoufquey  ^c.  Ail  which  Proceeding  was  entered 
upon  the  Record  of  the  Indiftment  of  Murder,  with  the 
Convitlion  of  Manllaughter,  and  returned  upon  a  Cer- 
tiorari into  this  Court,   and  thereupon  the  Appeal  of 
Murder  was  alfo  returned  j  but  upon  the  Hecord  of  that, 
no  Mention  was  made  of  any  Proceeding.     LiJle  was  alfo 
brought  to  the  Bar  upon  an  Habeas  Corpus  diredled  to  the 
SheriiF  of  Cumberland^  and  was  committed  io  the  Mar-^ 
N  Jhalfea, 
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JLulft'a,  (though  he  prayed  to  be  bailed  •,)  but  the  Court 
did  not  think  lit  to  bail  him  for  thePrefent ;  for  it  being 
the  latter-end  of  the  Term,  did  adjourn  the  Confideration 
of  it   to  tlie   next  Term  j  at   which  Time  LiJJe  being 
brought  to  the  Bar  by  Rule,  the  Court  was  of  Opinion  that 
he  might  be  bailed.  The  Queftion  was,  whether  one  con- 
vicTied  of  Manflaughter  might  be  bailed  before  he  had  his 
aH2wt.  153.    Clergy  ?  The  Cafe  of  Dyer  297  &'  42  *.  is,  that  he  can- 
P  ex  V  Dalton  ^"'o^  ^^  bailed ;  which  iiiay  be  admitted  to  be  Law,  for 
1242.  though  Juftices  of  Oyer  and  Termhisr  and  Gaol  Delivery y 

^^^,u'  ^^^^~  niight  not  bail  in  fuch  a  Cafe,  yet  the  Khigs  Bench  is  not 
*  **'  ■  reftrained  from  bailing  by  the  Statute  of  i  TV.c.  5.  1 1nJ}. 

885.  but  hath  a  Liberty  of  bailing  by  the  Common  Law, 
if  thePerfon  be  not  attainted.  And  fo  was  it  done  in  this 
Court,  10  Jac.  Code's  Entries  355f.  upon  the  like  Con- 
vi£tion  of  Manfiaugliter,  upon  a  Trial  at  the  Bar  :  The 
Court,  without  calling  the  Party  to  Judgment,  took  Time 
to  advife  until  the  next  Term,  and  bailed  the  Prifoner 
then  to  appear.  Afterwards  at  another  Day,  it  Was 
^iieftioned,  whether  the  Court  fhouid  call  Lijle  to  know 
what  he  could  fay  why  Judgment  fliould  not  be  given 
againft  him,  and  if  he  fhouid  demand  the  Benefit  of  his 
Clergy,  allow  it  to  him  ?  And  after  Argument  at  the 
Bar  it  was  refolved,  that  forafmuch  as  there  was  a  Record 
of-  ConviBion  returned  to  the  King's  Bench,  the  Court  ought 
to  pi'oceed  to  Judgment  thereupon y  though  there  was  an  Ap- 
peal rehrrnecl  to  he  mnnunced. 

For  thefe   Reirfons  : 

2  Tla'Alf.  oiu-  ,  I.  Though  the  Appeal  was  not  totally  difcontinued, 
Note  to  Se*5t  Ij^^it  had  an  Exiftence,  yet  it  was  without  Day  ;  for  beifig 
<:.ir'n.  :;q4  '  commenced  at  the  GiT/o/ Dt'/mrv,  it  had  no  continuance 
305.      '  upon  it,  nor  indeed  could  it  have  any,  for  no  continuance 

bkiiiner  67a.  ^_-j.j  j^g  fakeu  from  one  Seflion  of  GaolDeliverv  to  another, 
but  Irom  one  Day  to  another  it  may  be,  ir  tnat  LSeiiion 
be  aciieurned,  which  doth  not  appear  in  this  Cafe  ;  but 
ail  Proceedings  upon  Indiclments  and  Appeals  commenced 

*  Thi^  outht  to  be,  as  I  believe,  Dver  179,    PI.  42. 
t  Tit  Indiament,  PI,  6. 

at 
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atone  Gaol  Ddivery,  unlefs  Convii£l;ions  thereupon,  are 
detei-mined  by  that  Selllon,  fo  that  this  Appellant  and 
Appellee  have  no  Day  in  any  Court ;  and  the  Appeal 
being  removed  into  the  King's  Bench,  the  Parties  having 
no  Day  in  the  Court,  the  only  means  to  retrieve  it,  is, 
for  the  Appellant  to  come  into  Court,  and  pray  that  the 
Appellee  being  incujlodla  Marr  may  be  ai^raigned  •,.  and  if 
he  M^as  not  in  the  Marfhal's  Cuftody,  takeProcefs  againil 
him,  9  H.  4.  2.  St.  P.  C.  651*.  which  may  be  done  at 
any  Tirhe.  But  if  the  Appellee  be  denrous  to  be  dif- 
charged  of  the  Appeal,  then  he  ought  to  fue  a  Scire  facias 
againft  the  Appellant,  and  if  he  doth  not  appear  nonfuit 
him,  St.  P.  C.  70.  a.  h.  From  henee  it  is  to  be  concluded, 
that  fince  the  Appeal  is  vfithout  Day,  and  cannot  be  pro- 
ceeded upon  unlefs  revived  in  the  Manner  before  men-  • ' 
tioned,  there  is  no  Reafon  for  the  Court  to  take  any  No- 
tice of  it,  but  to  proceed  upon  the  Conviction  had  upon 
the  Indictment,  as  if  no  Appeal  had  been  commenced. 

2.  The  Court,  as  the  Matter  ftands  upon  this  Record,  ^  Hawk.  355. 
ought  to  proceed  upon  the  Conviction  ;  for  it  appears  that 
not  only  the  Indidlment  was  preferred,  but  even  the 
Trial  and  ConviClion  of  Manilaughter  w-^as  before  th-s 
Appeal  commenced  ;  and  tlierefore  by  the  exprefs  Words 
of  3  H.'^.  ^hat  in  Cafe  of  Murder^  the  Murderers  f. fall 
at  any  'Timt  be  arraigned  and  determined  at  the  Kings  Si/it, 
•within  the  Tear,  nvithout  tarrying  for  aft  Appeal '\.  Now  the 
Indictment  being,  proceeded  upon,  and  the  Party  tried 
before  the  Appeal  commenced,  the  Court  of  Gaol  Delivery 
ought  to  determine  it ;  for  though  the  Appeal  interpofes 
after  Conviction,  and  before  the  Convict  upon  the  IndiCt- 
raent  is  called  to  Judgment,  yet  the  Judgment  upon  it 
hath  relation  to  the  ConviCtlon,  and  on  the  giving  of  it 
no  Notice  is  to  be  taken  of  the  Appeal,  nor  is  any  Entry 
to  be  on  Record,  to  hinder  the  Court  from  giving  Judg- 
ment. And  if  the  Trial  vi^as  law^ful,  the  Judgment 
thereupon  mufl  be  as  lavt^ful,  for  otherwife  it  would 
be4n  the  Power  of  a  Perfon  by  putting  in  an  Appeal 
to  render  the  VerdiCt  ineffectual,  which  is  contrary 
to  the   Words  and  Intent  of  the  Statute  ;  for  fuppofe 

*  St.  PI.  Cor.  165 — as  I  believe. 

't' The  contrary  of  this  Doilrine  feem  to  beholden  by  Coke. 
3  Lift.  131. 

the 
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the  Conviction  had  been  for  Murder,  the  Indl£lmenf 
being  well  commenced  and  proceeded  upon,  the  fubfe- 
quent  Appeal  cannot  obftruCl:  Judgment,  but  the  Court 
ought  to  condemn  the  Prifoner,  otherwife  the  Statute  of 
3  H.  7.  is  not  obfervcd,  which  requires  not  only  a  Pro- 
ceeding on  the  Indictment,  but  a  Determination  ■;  And 
the  Statute  would  be  as  little  obferved  if  Judgment  Ihouid 
be  refpited  upon  the  Convidlion  of  Manflaughter  as  upon 
a  Convi(9;ion  of  Murder. 

aHavvb.  555.  ^^  gy  the  Common  Law  no  Conviftion  or  Acquittal 
could  be  avoided  by  an  Appeal  interpofmg  before  Judg- 
ment:  but  though  Judgment  was  refpited,  the  Defendr- 
ant  in  the  Appeal  might  plead  the  Acquittal  or  Convic- 
tion had  in  Bar  to  the  Appeal,  St.  P.  C.   106.    16  E.  4. 

^  Inft.  It!.  ii.  ^1^  j?^  2-  25.  4  Rep.  45.  Wrote  '^ivAWigges ;  againft 
which  there  are  but  two  Cafes,  viz.  I'^JJf.p.  i.  which 
are  contrr.di6i:ed  by  the  Opinion  and  Obfervation  of  B. 
tit.  jTippcal  55.  that  declares  the  Common  Law  to  be  con^ 
trary  until  3  H.  7.     The  other  isZ)jw  1<^6.  p.  20.  which 

Stanley 'Xrife.  is  fo  very  (Irange,  that  it  cannot  amount  to  the  leaft  Au- 
thority. That  Cafe  was,  "j/z.  One  indicSted  of  Murder 
ivas  convicted  at  the  Gaol  Delivery  of  Newgate,  and  be- 
fore Judgmept  given  the  Wife  brought  an  Appeal  ;  to 
which  the  Defendant  pleaded,  that  fhe  had  taken  another 
Hufband  in  a  Foreign  Country,  The  Matter  relling 
about  a  Year,  the  Indi<£lment  was  removed  in  B.  R.  and 
the  Party  convicted  called  to  Judgment  upon  the  Indi<ffc- 
nieht,  and  he  pleaded  the  Appeal  depending  ;  to  which 
Nul  tiel  Record  was  pleaded  ;  but  afterwards  the  Plain-j 
tiiF  in  the  Appeal  was  non-fuited,  and  then  Judgment  of 
Death  v/as  given  againft  the  Defendant.  Obferve,  That 
Cafe  is  left  with  a  ^<zrc,  and  fo  no  judicial  Determina- 
tion as  to  this  Point,  faving  th^t  the  Man  was  hanged. 

1.  The  Court  gave  no  Opinion  concerning  the  fufE-. 
(fiency  of  the  Plea. 

2.  li  dcth  not  appear  hoyv  the  Plaintiff  became  Noa- 
luit. 

For 
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For  there  was  not  any  Opportunity  for  it,  therefore  it 
was  irregular  J  for  the  Plea  was  difcontinued  by  the 
Certiorari ;  for  all  Removals  of  Caufes  upon  Certiorari i 
determine  the  Plea  ;  therefore  that  Cafe  is  no  Authority, 
but  only  an  Hiftory  of  what  was  done  ;  for  the  Man  was 
well  condemned  and  executed  upon  the  Conviftion,  and 
thofe  Scruples  then  made  were  very  unneceiTary. 

For  which  Reafons  the  Court  did  arraign  Lijle  upon 
the  Conyi£lion  of  Manflaughter,  and  he  demanded  his 
Clergy ;  which  being  allowed  to  him,  he  read  as  a  Clerk, 
3nd  was  burnt  in  the  Hand, 


Armjlrong  verfus  LiJle, 
Mich.    8   TF.  2'      Roi'  S^S- 


IN  the  Appeal  of  Murder  before  mentioned,  the  De-^H.P.C.  390. 
fendant  fued  out  a  Scire  facias  againft  the  Plaintiff*  ^"^^^^' 
to  profecute  his  Appeal,  returnable  ^lindejH  Pafch'  •,  at 
which  Day  the  Plaintiff  appeared,  and  by  his  Council  at 
Bar  did  arraign  the  Appeal.  It  being  prayed  that  the 
Defendant  might  anfwer  thereunto,  the  Defendant  pleaded 
the  Indiftment,  and  Conviftion  of  Manflaughter  at  the 
Aflizes,  which  was  removed  into  the  King's  Bench  ;  and 
that  no  Judgment  was  thereupon  given  ;  and  that  at  the 
Time  of  the  Conviftion  he  was,  and  yet  is  a  Clerk ;  and 
then  prayed  his  Clergy,  and  offered  to  read  as  a  Clei-k  if 
the  Court  would  have  admitted  him  thereunto  ;  and  that 
afterwards,  on  Monday  pojl  Crajlin'  Pur'  Beatx  Mariis 
Virginis  laft,  being  demanded  by  the  Court  why  Judg- 
ment Ihould  not  be  given  againft  him,  he  demanded  the 
Benefit  of  Clergy;  which  being  allowedto  him,  he  read  as 
a  Clerk,  and  was  burned  in  the  Hand  proiit  per  Kecordum^ 
l^c.  with  the  ufual  Averments.  And  as  to  the  Felony 
and  Murder  pleaded  Not  Guilty,    To  which  Plea  the 

Plaintiff 
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PlalntifFmade  a  frivolous  Replication,  and  the  Defendant 
thereunto  demurred. 

s  Hawk.  534.  The  Queftion  was,  whether  this  Flea  was  a  good 
Bar  to  the  Appeal  ?  And  it  was  refolved  by  the  whole 
Court,  that  the  Defendant  being  convifted  of  Man- 
flaughter,  and  allowed  the  Benefit  of  Clergy,  and  reading 
as  a  Clerk,  did  bar  the  Apellant  of  his  Appeal  of  Mut-- 
der.  And  though  the  Reafons  given  in  the  former 
'  Cafe  may  be  fufficient  to  juftify  this  Refolution  ;    yet 

many  Things  may  be  fit  to  be  added  for  further  Explica- 
tion of  this  Matter,  which  hath  for  a  long  Time  been  in 
much  obfcurity,  and  laboured  under  very  great  variety  of 
Opinion. 

JkHawk.  535.  I.  The  Convi£l:ion  or  Acquittal  upon  an  Indictment 
of  Murder  or  Manflaughter  was  at  Com.mon  Law,  a 
good  Plea  in  Bar  to  the  Appeal.  For  the  Proceeding 
upon  the  Indictment  may  be  Legal,  though  the  Appeal 
was  then  pending  •,  and  if  the  Party  convicied  lliould 
have  had  Judgment  of  Death  given  againfl;  him  if  he  was 
no  Clerk,  there  is  the  liime  Reafon  he  fhould  have  the 
Benefit  of  the  Conviftion  and  Clergy  if  he  were  a  Clerk. 
The  like  if  he  be  acquitted  ;  for  if  conviiled  he  fhould 
fufrer  Death,  therefore  if  acquitted  he  fliould  be  dif- 
charged. 

s'Kawk.  535.  To  the  Authorities  before  cited,  thefe  may  be  added, 
F,  N.  B,  115.  /?).  where  an  Appeal  of  Murder  was  de- 
pending, if  within  the  Year  and  the  Day,  the  Jullices 
of  Gaol  Delivery  did  proceed  to  try  the  Appellee  upon 
an  Indictment  of  Murder,  and  he  was  acquitted,  he 
might  have  a  Writ  of  Confpiracy,  though  he  was  not 
tried  upon  the  Appeal  j  which  could  not  have  been  main- 
tained unlefs  the  Acquittal  upon  the  IndiiSlmenthad  been 
a  perfe£t  and  abfolute  Difcharge  of  the  Offence,  11  H. 

■S'^'  6.  28.  F'ltz..  tit  Confpiracy  6.  7.  i^.  4.  35.  Hale  244.  That 

an  Acquittal  upon  an  Indictment  i6  a  good  Bar  to  an 
Appeal  of  Murder.  The  reafon  v/hereof  is  more  ftrong 
in  the  Cafe  of  an  Appeal  of  Death  than  in  any  other  Ap- 
peal, to  wit)  o{ Robbery  or  Larceny,  (in  which  an  Acquit- 
ta'  upon  an  Jnditi^ment  would  be,  and  is  to  this  Day,    a  - 

20  od 


goad  Bar)  St.  PL  Cor.  1 06.  For  the  Appellant  fecks  only 
Revenjre  for  the  Death  of  Jiis  Anceflor,  without  reg-ard 
to  the  Publick  :  But  in  an  Appeal  of  Rabbei-y  or  Larceny^ 
he  is  to  have  Reftitution  :  but  if  a  Perfon  be  murdered, 
the  King  profecutes  to  have  an  Example  of  Juitice  made 
for  the  Safety  of  all  his  People  ;  befides,  the  King  is  more 
concerned  in  Intereft,  being  to  have  the  Forfeiture  of  all 
the  Goods  and  Chattels  of  the  Offender,  and  the  Year, 
Day,  'and  Wafte  of  his  Lands. 

And  though  the   Profecution  at  the  King's  Suit  was  2  Hawk.  530, 
frequently  delayed  for  the  Benefit  of  the  Parties  Appeal,  *  "awk.  535. 
yet  that  was  not  ex  provifione  Legis^\i\xX.  merely  by  the  Dif- 
cretion  of  the  Judges,  for  the  more  effeflual  Profecution 
of  the  Offender,  by  encouraging  the  Perfons  who  where 
moft  concerned,  and  therefore  were  thought  to  be  moll 
zealous  therein.  This  appears  by  ^t.  PL  Cor.  107.    Fitz. 
tit.  Coron.  44.     22  P.  4.  when  the  Juilices   did  agree, 
that  that  courfe  of  delaying  to  proceed  on  the  Indidtment 
within  the  Year  fhould  be  obferved,  for  the  fake  of  the 
Parties  Appeal,  which  was  frequently  praftifed  before, 
but  not  fo  firmy  eflabliihed  until  then.  Hale  PL  Cor.  co?i.  o       „, 
fo  40  AJf.  p.  40.    But  the  Mifchier  thereof  being  in  fome  a  Hale  P.  C. 
icv(  Years  perceived,  occafioned  the  making  the  Statute  25 '  • 
of  3  H.'].  which  aboiiHied  that  Liberty  which  the  Judges 
took,  and  obliged  them  to  proceed  upon  the  Indictment       1 
at  any  Time  within  the  Year,  and  upon  n©   Account  to 
tarry  for  the  Appeal ;  and  to  encourage  that  Proceeding, 
fares  the  Benefit  of  the   Appeal,   notwithftanding  the 
Attainder  or  Acquittal,  except  when  Clergy  was  had ;  for 
that  Exception  is  to  the  Purview  of  the  Statute,  and  fliews 
what  the  Law  was  before,  viz.  That  when  Clergy  ittas  had 
upon  a  ConvtBion  or  Attainder  of  Murder  npoti   the  Indict- 
ment^ it  ivas  a  good  Bar  of  the  Appeal  before  the  Statitte. 

It  is  mofl  true,  that  if  an  Appeal  was  freflily  brought,  2  Hawk.  530. 
and  pending  before  the  fame  Juflices  before  whom  the  a  Hawk.  535. 
Appellee  was  indi61:ed,  the  Court  ought  to  proceed  rather 
upon  the  Appeal  than  the  Indidment,  becaule  of  the 
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5^  ^Itmftrojig  Uttn^  ^ifie. 

In'terefl  of  the  Appellant,  who  in  Cafe  of  Robbery  ought 
to  have  Reftitution,  which  upon  an  Indi6lment  before 
21  iJ.  8.  he  could  not  have  ;  and  in  an  Appeal  of  Death 
the  Wife  or  heir  might  have  Execution  upon  the  Judg- 
»  ment  (notwithftanding  any  Pardon)  in  Revenge  of  the 

Injury  done  to  her  or  him  :  And  the  preferring- the  Ap- 
peal then  pending,  to  the  Indictment,  was  no  hurt  to  the 
Publick  Juflice  of  the  Kingdom  ;  for  if  the  Appellant 
was  nonfuited,  or  did  releafe  either  before  or  after  At-» 
tainder,  the  Profecution  was  devolved  to  the  King,  who 
might  caufe  proceeding  to  be  upon  the  Appeal,  and  Exe- 
cution to  be  had  upon  the  Indictment.  But  at  the  Com- 
mon Law,  if  there  was  a  default-  of  frefh  Suit,  the  Ap- 
peal was  loft,  if  the  Defendant  did  plead  it  in  Abatement. 
Frde  Stt7t.  Ghtic.  cap.  9*  Bra^,  lib  t,-  '^^9*'  ^  %?•  3 19. 
^hii  appellare  voluerity  debet  ille  cui  injuratum  fuer'it^  tarn 
tltG  quam  poteritf  Hidefium  levarcy  &c.  Therefore  by 
fuch  a  negkdl  of  frefti  Suit,  the  Profecution  belonged  to 
the  King  to  proceed  by  way  of  IndiCtment.  But  in  that 
Ciife  the  Appellee,  upon  an  appeal  commenced  againft 
liim,  could  not  take  advantage  of  the  want  of  frefh  Suit, 
imlefs  he  liad  plea<led  it  And  in  an  Appeal  of  Robbery 
or  Larceny,  though  tlie  Defendant  did  not  plead  in 
Abatement  the  want  of  freili  Suit,  but  was  thereupon 
convicted,  yet  the  Appellant  could  not  have  Reftitution 
tmlefs.the  Jury  did  find  frefliSuit. 

3  Hawk,  5  so,        But  great  Queftlon  hath  been  ma:de,  of  what  (hould 
^^^■-  be  accounted  a  frelli  Suit  ?    Vide  St.  PL  Cor.  165:,   166. 

where,  upon  Conrideration  of  all  the  Books,  it  is  fettled, 
that  it  is  not  capable  of  an^  certain  Definition ^  butnwfl  be 
determined  by  the  Difretion  of  the  f if  ices.  Now  if  the 
Party  robbed,  be  not  as  ready  to  profecute  his  Appeal, 
before  the  Juftices  of  Gaol  Deliver)'-,  as  the  King's  OiE- 
cers  are  to  profecute  an  IndlcLm.ent,  and  the  OfFendei?  be 
in  Gaol ;  or  if  the  Party  fliali  chufe  rather  to  Profecute 
upon  the  Indidlment ;  tliis  is  a  negleCt  of  the  Appeal, 
and'  a  default  of  frefii  Suit,  fo  far  as  to  veft  the  Profecu- 
tion in  the  King  5  for  thougli  it  is  very  reafonable  to  pre- 
fer 
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fer  the  Appeal  to  the  Indi£lment,  yet  there  can  be  no 
Reafon  to  defer  the  King's  Profecution  by  any  affeciited 
delay  in  the  Party  that  fhould  bring  his  Appeal.  There- 
fore, if  at  any  Time  the  Court  did  proceed  upon  an  In- 
di£lment_,  when  an  Appeal  was  depending  ■;  it  muft  be 
prefumed,  that  the  Perfon  injured  was  negligent  or  re- 
mifs  in  the  Profecution  of  the  Appeal,  or  tlrat  the  Ap- 
peal was  eonvenoully  brought  to  obltrudl  the  King's  Pro- 
fecution, which  is  the  fame  in  Judgment  of  Law,  as  if 
none  was  brought  at  all,  or  that  the  Party  did  chco'e  to 
proceed  upon  the  Indidlment  rather  than  the  Appeal. 
And  therefore  at  the  Common  Law  in  cafe  of  Death,  and 
then,  and  now,  in  that  of  all  other  Felony,  if  one  were 
tried  and  acquitted  upon  an  Lidiclnaent,  if  the  Perfon 
rnjureti  did  bring  hi^  Appeal,  -and  the  Defemlan'-  did 
plead  his  acquittal,  the  Appellant  could  not  reply  that  he 
brought  his  Appeal  by  frefh  Suit  ',  for  that  would  be  to 
arraign  the  Juilice  of  the  Court  in  a  matter  that  is  left  to 
be  tried  by  Examination  ;  and  to  be  determined  by  the 
Juftices,  for  the  Appellant  might  bring  his  Appeal  conve- 
Houfly,  or  if  really,  chofe  rat-he:r  to  proceed  upon  the 
Indi6:ment. 

Obj.  But  there  Is  an  Objeflion  that  feems  plaufible,  ^Hawk.  550, 
which  is,  that  before  the  Statute  of  3  Hen.  7.  the  Court  .335' 
was  obliged  by  Law,  not  to  proceed  upon  the  Indictment 
of  Murder  within  the  Y-ear  an<i  a  Day  ;  for  though  at 
Common  Law,  the  Appellant  was  to  make  frefli  Suit  ■; 
yet  the  Statute  of  Glouc.  chap.  9.  hath  given  a  Year  and 
a  Day  to  the  Appellant  to  bring  his  Appeal,  which  is 
inftead  of  frefh  Suit  :  And  therefore  where  there  was 
frefli  Suit,  the  Court  ought  rather  to  proceed  upon  the 
Appeal,  than  upon  the  Indiftment.  And  fince  the  Party 
hath  a  Year  and  a  Day  to  bring  his  Appeal,  there  can 
be  no  default  imputed  to  him  until  that  Time  be  expired. 

Refp'  To  this  I  anfwer.     Firft,  that  the  King,   as  to  2  Hrvk.  53-1, 
his  Profecution  is  not  obliged  by  any  Words  in  the  Sta-  ■535- 
tute,  but  only  the  Defendant,  if  the  Appeal  be  brought 
wjthjln  the  Year,  is  difabled  to  plead  in  Abatement  thereof 
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the  want  of  frefii  Suit.  For  the  Statute  was  made  for 
the  advancement  CI  Juftice  ;  but  if  tljere  fhould  be  fuch 
a  Confequence  deduced  from  it,  that  the  Defendant  could 
not  be  tried  upon  the  Indictment  within  the  Year,  it 
would  tend  much  to  the  delay  of  Jultice. 

He/p.  Secondly,  it  appears,  not  only  by  all  the  Books 

«  Hawk.  53»,   before  mentioned,   that  the  not  proceeding  upon  the  In- 

SiS-  diftm.ent   was  only  an    Agreement  among  the   Judges 

themfelves  ;  but  thp  recital  of  the  Statute  of  3  H.  7.  doth 

not  mention  that,   that  delay  was  by  I^aw  ;  but  only  that 

it  was  ufed  to  tarry. 

Rejp.  3 .  Thirdly,  That  Agreement  of  thg  Judges  plainly 

fliews,  that  if  the  Defendant  had  been  tried  and  acquit- 

2  Hawk.  530,    ted  or  convicted,  that  would  have  been  a  good  Bar  to  the 

535-  Appeal,  otiierwife  that  delay  would  have  been  to  no  Pur- 

ariawk.s54.    pole. 

P~(/p.  4.  Fourthly,  the  Defendant  in  the  Appeal  could 
not  hinder  his  being  tried  upon  the  Indiftment,   for  he 
could  not  plead  the  Appeal  depending,   either  in  Bar,  or 
a  Jiawk,  530,    in  delay  of  the  Trial,  43  E.  3.  25.  c.  3 1  if.  6.  1 1.  Now, 
3^;  if  he  was  tried  and  acquitted  upon  tlie  Indi£lment,  and 

yet  fhould  be  liable  to  the  Party's  Appeal,  his  Life  muft 
be  twice  in  Jeopardy  ;  fo  that  though  the  Judges  did  do  an 
Injury  to  the  Appellant  in  trying  the  Prifoner  upon  the 
Indi6iment,  either  v.'ithin  the  Year,  or  pending  the  Ap- 
peal, (which  is  not  to  he  fuppofed)  yet  that  ought  not  to 
affec:  ihc  Appellee,  who  could  not  prevent  his  being 
tried. 

It  is  in  the  next  Place  to  be  confidered,  whether  the 
Court  can  delay  the  allowing  of  Clergy,  to  a  Prifoner 
convicted  of  a  Crime  within  the  Benefit  of  it.  And  if 
the  Court  fhould  refpite  the  Allowance  of  Clergy,  what 
the  Confequence  would  be. 

The  Court  ought  not  to  delay  the  Party  having  the 
Benefit  of  his  Clergy ;  for  it  is  his  Right,  if  he  be  capable 
pf  it  *.    Hob.  28p.  Sear le  zgz'm^  JVilliams.  Firft,  it  may 

*  Though  the  Judges  rr.arle  i'  a  Rule  not  to  admit  any  one  to; 
(^X&T^y,  until  after  he  had  pleaded  ;  yet  I  find  it  no  where  hol- 
den  tiiat  =.  Mr.n  could  no',  legally  demand  it  until  called  to  Judg- 
ment:  Nor  dot Vf  the  Opinion  to  ihe  Contrary,  in  the  principal 
Cafe,  grounded  on  the  Authority  in  Hobart,  feem  to  be  at  all 
niade  out  by  that  Cafe .     a  Flaw k.  536. 
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iiot  be  Improper  to  enquire  how  his   Right   of  having 

Clergy  did  commence.     Secondly,  how  Laymen  came  to 

be  entitled  to  it.    This  Right  began  by  an  Encroachment 

of  the  Pope  upon  the  Temporal  Power,  iri  the  Behalf  of 

the  Clergy ;  whom  the  Pope  by  his  Ecclefiaftical  Conili^- 

tutions  did  as  much  as  in  him  lay,  exempt  irom  the  Ju- 

rifdi£lion  of  Lay  Judges.     Therefore,  though  the  whole 

Body  of  the  Clergy  fl:ood  upon   it,  as  appears  by  St.  ^r'  2  Hawk.  474. 

C/er'  C.  15.  that  Clericus  coram  Secu/ari  Jiidice  jtidicari  mn  *  J''"*  ^33- 

debet  in   cafe  of  Life  or  Member  j     yet  the  Temporal 

Courts  did  not  wholly  yield  to  this  Impofition,  but  only 

in  Part,  and  qualified  it  in  a  great  Meafure: 

I.  They  would  indiiSl  Clerks  for  Felonies  and  Crimes,  2  Hawk.  504, 
as  well  as  others,  and  proceed  thereon,  until  the  Ordi- 
nary did  demand  them.  And  if  the  Ordinary  would  not 
demand  them,  antiently,  the  King's  Courts  took  no  No- 
tice of  them  •,  but  would  proceed  to  Convi£lidn,  Attain- 
der and  Execution.  And  if  the  Ordinary  did  claim  Clerks 
before  Conviftion,  then  an  Inquifition  was  taken,  whe- 
ther the  Party  was  Guilty  or  not,  ut  fciatur  qaalb  Ordina- 
rio  deliheratur^  and  if  acquitted,  difcharged  •,  but  if  found 
Guilty,  then  delivered  to  the  Ordinary,  who  was  to  pro- 
ceed to  Purgation.  This  Privilege  fo  reftrained  and  or- 
dered, was  confirmed  and  eftablifhed  by  the  Statute  of 
W.  I.  cap.  ii  and  thereby  became  an  undoubted  right  to 
all  Clerks ;  which  was  confirmed  and  allowed  by  divers 
A€ls  of  Parliament  fince.  But  then  the  Ordinary  was  to 
proceed  to  deprive  the  Clerk  of  his  Charadter,  if  he  could 
not  purge,  whereby  he  became  a  meer  Layman  :  For 
though  at  firft  the  Clergy  never  intended  that  any  fisouldi 
have  that  Privivilege,  but  thofe  who  were  in  Holy  Or- 
ders -,  yet  afterwards  they  extended  it  to  thofe  who  were 
not  ftriclly  in  Orders,  but  were  Afliftants  £0  them  in 
doing  Divine  Offices.  See  Lmwood  g2.  That  they  fhould 
have  the  Privilege  of  Clergy,-  who  had  but  primam  tonfu- 
ranif  which  for  the  Purpofe  was  the  Clerli  that  fung  or 
fet  the  Pfahn,  who  was  comprehended  under  the  Word 
GJericuSf  Linwood  17.  So  was  the  Door-keeper  of  the 
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Church  or  Chapel,  the  Reader,  Exorcift,  Sub-Deacon;^ 
which  becaufe  the  Temporal  Courts  did  not  readily  allow,- 
occafioned  the  Complaint  of  the  Clergy-,  as  appears  by 
the  Statute  in  25  -£.3.  cap./^.ThztCkrksSecu/ajSy^c.hzd 
been  drawn  and  hanged,  by  the  award  of  fecular  Judges  j 
in  prejudice  of  the  Franchizes,  and  in  Oppofition  t&  the 
Jurifdiciion  of  Holy  Church.  Therefore  it  was  granted 
by  the  King,  that  all  manner  of  Clerks,  as  well  fecular 
as  Religious,  which  fhould  be  convidled  before  fecular  Juf- 
tices,  fhould  have  that  Privilege  j  which  Word  Clerk  in 
that  Statute  hath  reference  to  the  Canon  Law,  and  being 
made  to  eftablifli  a  Privilege  claimed  thereby  was  ex- 
pounded by  it,  which  included  all  that  were  of  thofe  in- 
ferior Orders.  And  from  thence  it  is  to  be  obferved, 
Occafion  was  taken  in  after-times  to  alter  the  Method  of 
allowing  Clergy,  for  at  the  Common  Law,  if  the  Party 
had  not  demanded  his  Clergy  before  ConvicSlion,  he  loft 
it,  Sl  p.  C.  151.  Prifoi  Chief  Juftice  of  the  Common 
a  Hawk,  504.  fkas  in  the  Time  of  H.  6.  made  an  Alteration,  and  would 
d.ire6i;  the  Party  indiiled  or  appealed  to  anfwer  to  the 
Felony,  a-nd  after  Conviftion  upon  his  own  Demand  allow 
him  his  Clergy,,  which  Courfe  has  been  ever  fince  ob- 
ferved,  being  grounded  upon  the  faid  Statute  of  25  -E.  3.. 
cap:  4.  tliat  allows  it  to  Clerks  after  Conviclion. 

*  Hawk.  474.  Now  the  next  enquiry  will  be  how  mere  Laymen,  who 
had  no  Relation  to  any  Ecclefiaftical  Employment  came 
to  enjoy  this  Privilege.  It  is  to  be  known  that  in  thofe 
Days  few  were  bred  to  Literature,  but  thofe  who  were 
a£lually  in  Orders,  or  educated  for  that  Purpofe.  And 
therefore  the  way  of  Trial  whether  one  was  a  Clci'k  or 
not  was  by  reading,  of  which  the  Court  was  Ju<lge,  and 
not  the  Ordinary  ;  for  jf  he  could  not  read,  the  Court 
would  not  deliver  him  as  a  Clerk,  tliough  the  Ordinary 
did  claim  him.  And  if  he  did  read,  he  fliould  be  allowed 
as  a  Cl^rk,  though  tlie  Ordinary  refufed  him.  See  5/.  P/. 
C.  131,  132.  where  the  Books  are  quoted,  the  variety  of 
Opinions  confi'dered,  and  the  Law  fettled.     And  reading 

being 


teing  the  Way  of  Trial,  whether  a  Man  were  a  Clerk  9t 
not,  without  further  Examination  into  any  other  Quali- 
fication, all  Perfons  that  fo  approved  themfelves  by 
reading  were  allowed  to  be  Clerks,  which  is  an  equitable 
Conflrudlion  of  thofe  Statutes,  that  eftablifhed  and  ex- 
tended that  privilege,  becaufe  they  were  tried  and  found 
by  their  reading  to  be  Clerks. 

And  further,  the  allowing  Clergy  to  Lay-men  that  2  Hawk.  474, 
could  read,  feemed  very  much  in  Favour  of  the  Clergy, 
in  preferving  its  Succeffion,  by  exempting  fuch  who  were 
capable  of  receiving  any  Orders,  when  there  was  occafion 
for  their  Service  :  For  though  Men  were  never  fo  well 
qualified  for  being  Clergj'^men ;  yet  by  the  Canon  Law, 
which  is  ftill  in  Force,  they  were  not  to  receive  any  Or- 
ders, until  a  Place  was  provided  for  them  j  which  favour- 
able Conftruftion  of  the  Statutes  in  not  confining  the 
Benefit  of  Clergy  to  thofe  who  were  actually  in  Orders, 
but  who  were  capable  of  them,  received  conftant  Appro- 
bation and  Allowance.  See  4  Hen.  7.  cap^  13.  that  ena£ts, 
that  every  Perfon  not  being  within  Holy  Orders,  that 
once  had  the  Benefit  of  his  Clergy,  fhouldnotbe  admitted 
to  it  any  other  Time.  And  the  like  A£l  was  made  4 
Hef7.  8.  which  for  Murders,  Robberies  ^c.  excludes  all 
Perfons  from  the  Benefit  of  his  Clergy,  (Clerks  in 
Holy  Orders  excepted  ;)  which  gave  much  Offence  to  the 
Clergy,  becaufe  the  Conftruilicn  of  the  Words  Holy 
Orders,  was  confined  to  the  greatefh  Orders,  as  Deacon 
and  Prefbiter,  excluding  not  ony  Lay-men,  but  all  the 
inferior  Orders,  whofe  Orders  are  not  accounted  facred. 
See  Lin'wood<^2.  for  they  had  only  primam  ^onfuram, which 
caufed  the  Abbot  of  tVinchotfib  in  his  Sermon  at  Paul's 
Crofs  to  iiaveigh  againft  that  Act ;  and  to  avoid  the  Force 
of  it  againft  thofe  of  the  inferior  Orders,  the  Clergy  in- 
fifted,  that  tarn  minores  qiiam  majores  Ordines fuere  facri. 
See  Keil  180.  the  whole  Debate  of  that  Matter  *. 

That  Lay-men,  that  could  read,  ever  had  the  Privilege 
«f  Clergy  fince  25  £.3.  doth  appear  witliout  contradic- 
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ii&n  by  our  Boaks,  which  allowance  never  was  condemned 
in  Parliament,  or  complained  of  as  a  Grievance ;  but 
rather  .approved  of.  And  the  Statute  of  i8  .£'/iz.  being 
made,  extends  to  all  Perfons,  that  at  that  Time  were  ad- 
mitted to  the  Ordinary,  whereby  every  Perfon,  as  well 
Lay,  as  Spiritual,  hath  a  ri^ht  to  the  Benefit  of  that  Sta- 
tute for  the  fir  ft  Offence,  in  the  fame  Degree  as  Clergy-' 
men  in  the  greateft  Orders  had  before.  The  Statute  en- 
adathatv;    •■        '  ■.--'"  ■    '    •"  :, 

I.  One  that  fhall  be  admitted   to  the  Benefit  of  \iis 

z  aw  -i^o*  (^igj-gy^  (which  is,  every  one  that  demands  it  and  Reads) 
fhall  not  be  delivered  to  the  Ordinary  :  But  after  reading, 
and  burning  in  the  Hand  fhall  be  delivered  ;  which 
aniounts  to,  and  hath  the  fame  efleft  as  a  Purgation 
before.     Fide  5  Rep.  115.'  Foxlefs  Cafe. 

aHawk.  jcg,  2.  If  the  Offence  be  heynous,  the  Court  in  Difcretlorf 
may  infiict.  any  other  Punifhment,  not  exceeding  a  Year's 
Imprifonment ;  whereby  there  is  no  room  left  for  the 
Court, to  jExclude  him  from  the  Benefit  of  his  Clerg]'^,  upon 
which  his  Difcharge  depends.  And  if  it  be  fo^  heynous, 
.-the  Court  ought  to  proceed  regularly  and  give  him  that 
additional: Punifhment,  that  the  Law  doth  dired:  after 
Clergy  had.  So  that  the  Court  is  bound  up  to  that  Man- 
ner of  Proceeding,  which  the  Statute  had  prefcribed  j 
but  to  remand  to  Gaol  without  doing  cither,  is  without 
any  Warrant,  Rule  or  Method  in  Law,  and  contrary  not 
only  to  18  Eli-z..  and  -J,  Hen.  7.  but  to -the  25  Ed.  3.  In 
the  recital  whereof,  complaint  w-as  made,  that  Clerks  be- 
ing attainted,  were  remanded  to  Gaol  upon  a  Suggeftion 
that  btbsr  Matters  were  againfk  them  j  ye;  the  Law  wasy 
that.thofe  Clerks  fbould  not  be  remanded  to  Gaol,  but 
prefently  arraigned  of  all  againft  them,  otherwife  imme- 
diately delivered  to  the  Ordinary,  fo  that  he  ought  not  to 
ht  kept  Longer  than  the  fame  Seil^on  or  Gaol  Delivery, 
tiiough  he  v/as  inditled  for  other  Crimes.  Vide  St.  PL 
€.  152. 
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It  is  not  enough  to  fay,  That  where  there  is  an  abfoUite 
Acquittal.^  he  jbould  he  liable  to  the  Appeal^  therefore  mueh 
more  ivhere  he  is  conviBed  of  Manfaughter,  and  acquitted  of 
the  Murder  ;  For  firfl^  the  Statute  3  if.  7.  makes  him 
liable  in  the  one  Cafe,  and  exempts  him  in  the  other.        ^  Hawk.  535- 

2.  In  many  Cafes  a   Convi£lion   and   having  Clergy  2  H. P. €.535. 
conduces  more  to  the  Safety  of  the  Prifoner  than  an  Ac-  Hol.:roft's 
quittai  ;  for  if  the  Prifoner  were  convicted  and  had  hisi .  |^^p_  .g_ 
Clergy,  he  was  thereby  difcharged  of  all  Crimes  com- Co.  Eiu.  55. 
mitted  before  Clergy  had,  until  8  Eli%.     But  if  he  had  3^^"^-  Cap. 
been  acquitted,  he  was  liable  to  anfwer  for  any  others  ^  Hawk 
committed  before  his  Acquittal,  Djjj^r  214*.  i  And.w^^X. 

(And  though  the  Clergy  be  taken  away  from  Murder,  with 
which  he  is  charged  in  the  Appeal,  yet  that  makes  no 
Alteration ;  for  Manflaugliter  is  the  fame  Offence,  only 
differing  in  Circumftance  and  Degree  ;  and  at  the  Time 
of  the  making  the  Statute  of  3  i7.  7.  Clergy  might  be 
had  for  the  one  as  well  as  the  other  ;  and  the  fubfequent 
Statutes  of  23  H.%.  and  i  Ed.  6.  have  not  that  EfFe6l  as 
to  hinder  him  from  having  his  Clergy  for  any  Offence  for 
which  he  was  not  excluded  from  it.  For  it  would  be  very 
ftrange  that  the  23  H.  8,  c.  i.  and  i  Ei.  9.  c.  12.  fhould 
have  thofe  Confequences,  firjl^  by  taking  away  Clergy 
for  Murder,  to  hinder  one  from  the  Enjoyment  of  it 
that  is  only  found  guilty  of  Manflaughter,  though  appealed 
faf  Murder  5  and  fecondly^  to  put  z  Man  upon  another 
Trial  for  his  Life,  when  he  was  before  in  Danger  of  it, 
which  is  contrary  to  the  Maxim  of  the  Common  Law. 
4  Rep.  45.      Vaux's  Cafe. 

3.  To  fufpend  the  Allowance  of  Clergy,  is  to  take 
away  a  Man's  Defence,  whereby  he  might  prevent  the 
being  convicted  of  Murder,  which  Conviftion  deprives 
him  of  his  Clergy ;  for,  notwithftanding  thefe  Statutes 
of  23  H.  8.  and  i  Ed.  6.  if  a  Man  had  been  convicted 
of  another  Manflaughter  or  Larceny,  and  had  his  Cler- 
gy, hemight  have  pleaded  that  Conviction  and  Allowance 
of  Clergy  in  Bar  of  an  Appeal  o?  Indictment  of  another 

*  PI.  48,  49,  5p,     Stone's  Cafe. 
I  PI.  158. 

Murder 
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Murder  committed  before  Clergy  had,  though  oufted  of 
Clergy  if  convifted,  Dyer  214.  and  S  JS/iz.  The  recital 
of  the  Statute  fhews  that  the  Law  was  fo,  till  altered  by 
that  Statute,  which  by  no  Con{lru6lion  can  extend  to 
this  Cafe,  becaufe  it  is  the  fame  Offence. 

The  Statute  of  3  H.  'j.  is  fevere  in  overthrowing  a 
Fundamental  Point  in  Law,  in  fubje^ling  a  Man  that  is 
acquitted,  to  another  Tryal,  which  is  putting  his  Life 
twice  in  Danger  for  the  fame  Crime  •,  therefore  the  Pur- 
view of  3  H.  7.  ought  to  be  taken  ftriftly,  and  the  Ex- 
ception favourably. 

1.  Becaufe  that  Exception  preferves  the  ancient  Right 
that  a  Man  had,  and  the  Benefit  of  Clergy  hath  been 
always  extended  upon  the  Conftruclion  of  any  A£k  of 
Parliament  made  for  the  Prefervation  of  it :  Therefore 
the  Conflruction  25  E.  3.  is,  that  as  foonas  ever  a  Man  is 
recorded  to  have  read,  he  is  immediatel-j  the  Ordinary's  Pri- 

foner^  though  remanded  to  the  Gaoly  and  the  Temporal  Court 
bath  nothing  more  to  do  with  him.     St.  PL  Cor.  102. 

2.  It  is  fuch  a  Privilege,  of  which  no  general  Words 
in  an  A£l  of  Parliament  have  been  conftrued  to  deprive 
an  Offender  :  Therefore,  if  a  Fadl  be  made  Felony  by  a 
Statute  wherein  are  thefe  exprefs  Words,  viz.  That  the 
Offender  Jljallfiiffer  Pains  of  Deathy  as  in  the  Statute  of  i 
Jac.  for  Polygam'i,  ^c.  yet  the  Offender  {hall  have  his 
Clergy,  i^idc  3  Lifl.  73.  and  many  other  Liftances*. 

3.  Though  the  Appeal  be  attached  in  the  Appellant, 
yet  the  Convi£tion  of  Manflaughter  upon  an  Indidiment, 
pending  the  Appeal,  and  Clergy  allowed,  will  be  a  good 
Bar  thereunto.  Vide  4  Rep.  74.  Wrote  and  TVigg^  which 
hath  thefe  Words,  viz.  If  before  Plea  pleaded  he  hath  his 
Clergy,   ^c.  which  muft  have  this  Conftru6tion,   viz.  If 

HawR.  535.  ^jjg  Appeal  be  in  the  fame  readinefs  to  be  tried  as  the  Indict- 
ment,  theti  it  ought  to  be  preferred  to  it  ;  but  if  not  y  the  In-^ 
diclment  7nay  be  proceeded  upon,  and  the  Conviciion  of  Maji" 
faughter  ivith  Clergy  ivill  be  a  good  Bar  to  the  Appeal. 


sinft,  131 
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4.  It  is  fit  to  confider  what  tne  C'onfequence  would  be  «  Hawk.  536. 
to  the  Defendant  in  Appeal   of  Murder,   if  he  had  been 
convicted  of  Manllaughter,  and  the  Court  fhould  not  call 
him  to  Judgment,  whereby  he  could  not  have  the  Oppor- 
tunity of  demanding  the  Benefit  of  his  Clergy,  which  he 
is  not  to  have  without  demanding  it,  Hol\  189.  Sear!  and 
JViU'mmSi  or  at  leaft  if  he  demanded  the  Benefit  of  his 
Clergy,  and  no  Record  made  of  it :  *  Firjf,   it  would  be 
an  apparent   Injury  done  to  the  Public  Juftice  of  the 
Kingdom,  in  not  proceeding  to  Judgme»t  upon  a  Con- 
vi£lion,  unlefs  there  be  fome  reafon  in  point  of  Law  ap- 
pearing upon  that  Record  of  Convidlion  that  may  juftify 
the  Court  to  advife  and  confider.     2^/)',  It  would  be  a 
great  abfurdity  to  try  a  Man  in  order  to  hang  him,   and 
yet  if  the  Verdift  be  fuch  that  he  may  be  faved,  he  fliall 
be  deprived  of  the  Advantage  thereof,  which  is  to  fubject 
the  Life  of  a    Man  to^  the  arbitrary  Difpofition  of  the 
Court,  though  there  be  a   Law  by  v/hlch  he  might  be 
faved.     But  this  delay  of  the  Court  fhall  never  turn  to  the 
Damage  ofthePrifoner;  for  if  he  be  aPerfon  capable  of        '^^ 
having  his  Clergy,  he  may  plead  the  Conviftion  of  Man- 
flaughter  upon  the  Indictment,  and  that  he  was  a  Clerk, 
and  was  ready  to  have  prayed  his  Clergy  in  Bar  of  the 
Judgment,  and  that  the  Court,  without  giving   him  an 
opportunity  to  demand  his   Clergy,  did  remand  him  to 
Goal ;  for  the  Delay  or   Doubt  of  the  Court,  notwith- 
ftanding  there  might  be  Caiife  of  Doubt  concerning  it, 
fhall  not  prejudice  the  Party,  4  Rep.  45,  46.   Burgh  and 
Holcroft\  Cafe  is  full  in  Point :  There  the  Party  was  called  5°^? "^"  ^^' 
to  Judgment,  and  did  pray  his  Clergy,  but  the  allov/ance 
thereof  was  refpited  by  the  Court  upon  a  Curia  cdvlfari 
vult ;  yet  it  was  as  effectual    to  him,  and  allowed  to  be 
as  good  a  Plea  in  Bar  to  an  Appeal  of  r.Turder  as  if  it  had 
been  allowed  to  him,  becaufe  the  refpiting  of  it  was  the 
aft  of  the  Court.     It  would  be  wonderful  ftrange^    that 
the  delay  of  the  Co^rt  \:i  one  Cafe  fliJI  iiot  oe  a  damage 
of  the  Party,  and  in  the  other  it  (hould.     The  not  calling 
him  to  Judgment  is  as  much  the  delay  of  the  Court  in  one 
Cafe,  as  the  refpiting  tb.e  Cler2;y  in  the  otlier  •,  both  are 
as  much  v/ithout  the  lietier,  and  within  the  fame  Equity 
of  the  faving  in  the  Statute. 

*  Thi>  Opinion  j^rounded  on  the  Aiithvirltyof  i'.''i3:>"/'5  Cafe,  does 

not  feem  to  be  at  all  mHde  out  by  that  Cafe.     i  Hawk.  cap.  36= 

f.  r4.  p.  si6.  and  the  reafoningcontahied  in  that  Seftion  of  Hawk. 

is  fan<5tified  by  the  Approbation  of  Lord  Mans.^eld.     5  Bur.  2801. 

P  Thefe 
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Thefe  Matters  feem  to  make  this  point  very  clear  •,  and 

being  fo  obvious,  it  is  a  great  wonder  that  ever  any  quef- 

tion  ihould  be  made  of  it ;  yet  it   is  mofl;  certain  that 

1  Sid,  3t6.        Toothilly  Tarclly,  isf  aP,  were  in  i8  Car.  9.  tried  in  Kefii 

9  Kif).  141. 3.   before   the  Lord  Q  ief  Juftice  Brldgman  for  a  Murder, 

and  convicled  of  Manflaughter,  and  he  refufed  them  the 

BeneHt  of  Clei-gy  ;  upon  which  an  Appe  il  was  brought  in 

the  King's  Bench,   and  the  party  pleaded  NotGuiliy^  and 

were  tried  agsiin,  Kelyng  then  Chief  Juftice,  Tivifden^ 

Wyndhaitiy  anii  Morton^  Juftices.     Whether  they  were 

acquainted,  vv-ith  the  deferring  to  proceed  to  Judgment 

'  at  the  Affizes,  and  did  approve  of  it,  doth  not  appear. 

Since  then  there  have  been  divers  other  Cafes,  which 
in  the  laft  Reign  vrere  refolved  by  all  the  Judges  of  Eng- 
landy   That  the  Court  might  delay  the  calling  the  Convict  to 
yudgmejit,    to  hinder  him  from,  praying  his   Clergy ;    efpe- 
cially  if  any  Appeal  luere  depending  before  it  luas  al lowed y  in 
9,  Hawk.  536.    order  to  make  the  Defendant  liable  to  the  Appeal.     One  was 
Trim.  15.        ^q   Cafe  of  Goring  and  Deering^  where  the  Defendant 
C^th'iS^^'    pleaded  his  Conviction  of  Manllaughter  upon  an  India- 
Comb.  89.         ment.   That  he  was  a  Clerk^  and  ready  and  defiroiis  to  have 
a  Show.  507.    Jjis  Clergy^    if  the  Court  would  have  called  hitn  to  his  Judg- 
'  ^'  ment.     That  Plea  was  over-ruled,  and  upon  his   Plea 

over,  Not  Guiltyy  lie  was  tried  before  me,  Pafch.  1  W. 
^3"  M.  at  Nifi  Prius  in  Middlefex,  and  again  convi£led 
of  Manflaughter,  and  the  burning  of  his  Hand  was  par- 
doned. \  did  not  hear  the  Reafons  of  that  Judgment, 
but  I  fuppofe  that  Precedeut  of  Tothill zrid.  Tardley^  which 
was  made  by  fo  great  a  Man  as  my  Lord  Bridgman^  who 
poffibly  might  do  it  only  to  have  the  Point  folemmly  fet- 
tled and  determined,  and  fome  other  fubfequent  inftan- 
ccs  in  purfuance  thereof,  did  prevail ;  But  notwithftand- 
ing  what  had  been  fo  pra£lifed,  and  afterwards  fo  fo- 
ieninly  refolved,  we  did,  upon  the  Reafons  before  men- 
'  tioned,  refoive,  That  the  Defendant  Life's  Flea  to  the  Ap- 
peal was  a  good  Bar,  and  gave  Judgment  for  the  Defend- 
ant. 
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From  the  Matter  of  this  Debate  may  be  drawn  thefe 
four  Conclullons  ; 

1.  If  one  be  indifted  for  Mufder,  and  thereupon  con- 
vidled  of  Manflaughter,  and  the  Court  will  not  call  him 
to  Judgment,  but  continue  him  over  to  another  Gaol 
Delivery,  upon  a  C-iria  advifctfe  vult  de  Judicio,  ^c.  if 
an  Appeal  of  Murder  be  brought,  he  may  plead  his 
Conviction,  and  his  being  a  Clerk  and  ready  to  real  if 
the  Court  would  have  allowed  him. 

2.  When  the  Indiftment   and  Conviction  of  Man- 
ilaughter  and  Appeal  are  removed  into  the  King's  Bench, 
that  Court  is  bound  ex  offidoy  to  call  the  party  to  Judg-^ 
ment,  and  if  Ije  pray  his  Clergy,  to  allow  it  to  him,  and 
order  him  to  be  burned  in  the  liand. 

3.  Wnen  at  the  fame  SefTions  or  Allizes  there  is  an 
Indictment  and  an  Appeal  depending,  it  is  moft  juft 
to  proceed  upon  the  Appeal,  if  the  Pi'ofecutor  defires  it, 
and  the  Court  in  Juftice  is  obliged  thereunto  ;  becaufe 
the  Stat.  3  H.  7.  doth  not  forbid  it,  for  the  Words  are. 
That  there  JJmll  be  no  tarrying  for  the  Appeal ;  but  if  the 

Appeal  be  ready,  it  ought  to  have  the  preference  :  Yet^  fj^wk  c;c 
if  the  Court  fhould  proceed   to  try   the  Prifoner  upon  B'.tvideslnlt. 
the  Indictment,  before  he  be  tried  upon  the  Appeal,  and  '  jr- 
he  be  convicted  of  Manllaughter,  and  hath  his  Clergy,  it 
v/ili  be  a  good  Bar  to  the  Appeal ;  for  there  may  be  a  juft 
Caufe  for  the  Court  to  prefer  the  IndiCtment  to  the  Ap- 
peal j  as,  if  the  Court  fhall  find  that  there  is  like  to  be 
a  feint  or  a  covenous  Profecution  of  the  Appeal  ;  in  or- 
der to  acquit  the  Party  ;   for  the  Intereft  of  the  Crown, 
and  the  fake  of  Publick  Juitice,    the  Court  ought  to  try 
the  Prifoner  upon  the  Indictment  rather  than  upon   the 
Appeal,  for  otherwife  the  Acquittal  upon  a  feint  Profe- 
cution will  conclude  the  King. 

4.  If  upon  an  IndiCtment  of  Murder  the  Party  is 
convicted  of  Manflaughter,  and  immediately  after,  at 
the  fame  Gaol  Deliverv,  the  Wife  or  Heir  of  the  de- 

ccafed 
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ceafed  (hall  put  in  an  Appeal,  it  is  mod  juft  for  the 
Court  to  call  the  Convi6l  to  Judgment  upon  the  In- 
di£lment,  and  to  allow  him  his  Clergy,  before  he  be 
put  to  anfwer  to  the  Appeal,  and  then  he  may  plead 
the  Convi^lion  and  Clergy  in  Bar  of  the  Appeal ;  for 
though  it  be  the  fame  Seffions,  and  the  Appeal  hath  rela- 
tion to  the  firfl  Day  of  the  Seffions  as  well  as  the  In- 
di6lment,  yet  there  being  a  Record  of  a  proceeding  upon 
the  Indidtment  it  is  pleadable  in  Bar,  and  may  be  averred 
to  be  the  fame  Day  before  the  Appeal  commenced  •,  or  if 
the  Appeal  be  commenced  before  the  Trial,  if  it  appears 
to  the  Court  the  ConvI61:ion  was  before  Plea  pleaded  to 
the  Appeal,  it  is  fufiicient :  For,  fuppofe  a  Man  is  in- 
difted  of  Murder,  and  tried,  and  convicted  of  Man- 
llaughter,  or  acquitted,  and  at  the  fame  Seffions  or 
Affizes  there  is  a  Coroners  Inqueft,  he  may  plead  his 
form.er  Acquittal  or  Conviclion  in  Bar  of  the  other ; 
though  the  Courfe  now  ufed  to  prevent  that  Trouble,  is 
to  charge  the  Jury  with  both  Inquifitions  at  the  fame 
Time,  yet  anciently  it  was  otherwife  ;  and  if  the  Court 
will  iiOt  allow  the  Convift  of  Manllaughter  his  Clergy, 
he  may  infift  upon  it  before  he  anfwers  to  the  Appeal. 

Note,  Thefe  Reafons  luere  notfblemnly  delivered  in  Courts 
hut  afterwards  were  put  in  order  and  form  by  the  Chief 
Jujiice.  * 

^  Sir  John  Holt  who  was  the  original  Editor  of  thefe  Reports. 


TERM. 


I09 


TERM      P    A   S    C   H. 

13  w.  3. 


Rex   verfus    Plummer. 
Coratn  Rege  inter  placita  Corona  Rot,  25. 


12  Mod.  627. 

s.  c. 


T>L  UMMER  the  Prifoner  was  indited  at  the  Affizes  . 
•'■  held  for  the  County  of  Ketit^  loth  oi  July y  18  WilL 
3.  The  Indiftment  fets  forth  that  Johi  Glover ^  and 
Benjamin  Plummer  the  Prifoner,  and  others,  13  March 
12  WiL  3.  did  of  Malice  forethought  make  an  Aflault  up- 
on John  Harding,  and  that  John  Glover  having  a  certain 
Fuzee  in  his  Hand  charged  with  Gunpowder  and  Bullet, 
did  felonioufly,  voluntarily  and  of  his  Malice  forethought, 
difcharge  the  fame  againfl  the  faid  John  Hardingy  and 
thereby  gave  him  a  mortal  Wound  of  which  he  inftantly 
died.  And  that  Benjamin  Plummer  the  Prifoner  and 
others  of  their  Malice  forethought,  did  aid,  abet  and 
aflift  the  faid  John  Glover  in  committing  the  Murder 
aforefaid.  Benja?ni?i  Plummer  pleaded  Not  Guilty^  and 
the  Jury  did  find  this  fpeciai  Verdict,  vizo 

That  Jofeph  Beverton  was  duly  appointed  to  feize  and 
apprehend  allfuch  Wool  of  the  grovrth  of  this  Kingdom, 
that  Ihould  be  carried  to  be  tranfported  into  Parts  beyond 
the  Seas,  and  alfo  all  fuch  Perfons  as  fhould  carry  the 
Wool  in  order  to  be  tranfported.  And  that  Benjamin 
Plummtr^  John  Harding^  and   others  whofe  Names  are 

unknown. 


no 


^cx  ^tttng  ^'^ummcr. 


unknown  to  the  Number  of  eight  Perfons,  the  faid  13 
oi  March  about  i2  of  the  Clock  at  Night,  about  7  Miles 
from  the  Sea,  did  load  three  Fiorfes  with  eight  rlundred 
Pounds  of  Wool  of  the  growth  of  England^  in  order  to 
tranfport  it  into  France.  And  Jofeph  Bcverton  having 
Notice '  thereof,  came  with  divers  other  Ferfons  to  his' 
a.Tiftancej  to  a  certain  Lane  about  7  Miles  diflant  from 
the  Sea,  in  order  to  ftop  and  feize  ^he  Woel  f-i  intended 
to  be  tranfported,  and  placed  theinfelves  in  divers  Places 
about  the  Lane  -,  and  Jofeph  Bt-vertofi  with  his  Compv^ny 
hearing  the  three  Horfes  laden  with  Wool,  pronounced  a 
Watch  Word  agreed  on  between  him  and  his  Affiftants  j 
and  thereupon  all  of  them  ufed  their  utrnoft  endeavour 
to  feize  the  Wool,  whereupon  one  of  the  eight  Perfons 
in  company  with  Benja7nln  Plummery  whofe  Name  is  un- 
known, did  fhoot  oiF  the  Fuzee,  and  thereby  did  kill  the 
faid  johnHard'rng^  bei^ig  one  of  the  eight  Perfons,  and 
a  Partner  with  them  in  the  Defign  of  tranfporting  the 
-  Wool,  of  which  Yv'ound  he  died. 

The  Qiieftion  is  upon  this  fpecial  Verdict,  Whether 
Benjamin  Plinnmer  be  guilty  of  the  Murder  as  charged  in 
the  Indi£lment,  or  fo  much  as  of  the  Death  of  Jokn 
Harding. 

To  put  the  Cafe  in  as  few  Words  as  may  be,  fo  as  to 
bring  it  to  a  Point,  it  is  no  more  than  this.  Eight  Per- 
fons had  loaded  a  quantity  of  Wool  to  carry  it  to  be 
tranfported  ;  of  which  the  King's  Officers  having  Intel- 
ligence, did  in  the  Night  time,  as  they  were  carrying  the 
Wool,  meet  to  oppofe,  and  to  apprehend  them,  and  they 
met  in  a  Lane,  and  upon  a  Watch  V/ord  given  by  the 
King's  Officers,  one  of  the  eight  Perfons  fhot  off  a  Fuzee, 
and  killed  another  of  the  eight  Perfons,  whether  the 
ethers  of  the  Eight  (belides  him  that  ffiot  off  the  Gun)  be 
guilty  of  the  Murder  of  the  Perfcai  fiain  i* 


Upon 


Upon  this  Queftion  all  the  Judges  have  been  confult- 
cd,  and  we  are  all  of  Opmion,  that  Benjamin  Plummer 
is  not  guilty  of  the  Murder  of  Joh7i  Harding.  The 
Reafons  of  the  Judgment  were  given  by  the  Chief  Juf- 
tice. 

I.  It  doth  not  appear  by  the  finding  of  this  Special 
Verdi£l:,  that  Glover  or  the  Perfon  unknown  that  iliot 
off  the  Gun,  did  difcharge  it  againft  any  of  the  King's 
Officers  but  it  might  be  for  ought  appears  for  another 
Purpofe  ;  though  upon  the  particular  circumftances  in 
the  fpecial  Verdi£l,  there  is  an  Evidence  that  the  Gun 
was  difcharged  againft  the  King's  Officers,  and  fo  it 
might  reafonably  be  intended,  confidering  they  were  all 
armed,  and  in  Profecution  of  an  unlawful  A61:  in  the 
Night,  v/hich  they  defigned  to  juftify,  and  maintain  by 
Force  •,  efpecially  when  the  Gun  was  ftiot  off  upon  the 
Watch  Word  given,  the  King's  Officers  were  endea- 
vouring to  feize  the  Wool  ;  the  Jury  thereupon  might 
well  isave  found  tiiat  the  Fuzee  was  difcharged  againU 
the  King's  Officers  ;  but  fince  they  have  not  found  tliat 
Matter,  Vv^e  are  confined  to  v/hat  they  have  found  pofi-?  Hawk.  627. 
lively,  and  are  not  to  judge  the  Law  upon  Evidence  of 
a  Faft,  but  upon  the  Fa£l  as  it  is  found. 

Therefore  it  is  fit  to  confider  in  this  Cafe,  i.  What 
Crime  it  is  in  the  Party  that  ffiot  oif  the  Gun  that  killed 
Harding. 

2.  Hov/  far  the  reft  of  his  Company  that  were  with 
him  fnall  be  concerned  in  the  Guilt  of  it. 

I.  He  was  upon  an  unlawful  Defign,  and  if  he  had  Poft.  aSi. 
in  purfuance  thereof  difcharged  the  Fuzee  againft  any  of 
the  King's  Officers  that  came  to  refift  him  in  the  Pro- 
,  fecution  of  that  Defign,  and  by  'Accident  had  killed  one 
of  his  own  Accomplices,  it  would  have  been  Murder  in 
him.  As  if  a  Man  out  of  Malice  to  A.  fiioots  at  him  to 
kill  him,  but  rniiTes  him  and  kills  B.  it  is  no  lefs  a 
Murder  than  if  he  had   killed    the  Perfon   intended. 

Byer 


1 1  z  titx  bci'tu^  ©Iiimmci:. 

Dye;-  128.*     Cromp.  1014  Phwden^s  Com.  457;    Saiin-^ 
dor's  CafSf  9  Rep.  9 1 .     Agnes  Gores' s  Cafe. 

But  2.  It  not  appearing  that  he  difcharged  his  Fuzec 
againft  the  King's  Officer,  it  may  be  that  he  difcharged 
it  either  out  of  Ibnie  Provocation  from  Harding^  or  wil- 
fully out  of  fome  precedent  Malice  againft  him. 

I.  It  feems  tome  hard  upon  a  fpecial  Verdiifl  to  con- 
ftrue  that  the  Fuzee  went  OiFby  Accident^  but  it  muft  be 
underftood  to  be  voluntary  5  though  even  in  any  Indift- 
ment  for  Manllaughter  it  is  requifite  that  it  fhould  be 
averred  that  be  difcharged  it  voluntarily  ;  but  in  a  Ver-^ 
di£l:  it  need  not  be  fo  alleged,  but  the  faying  he  did  it 
muft  be  underitood  to  be  with,  and  not  againit  his  "Will  \ 
for  where  any  one  upon  any  killing  of  a  Man  is  to  be  dif- 
charged by  an  involuntary  killing,  it  mull  be  fo  found, 
without  which  it  muft  be  underftood  to  be  voluntary  ; 
for  a  Man  being  a  free  Agent,  if  he  be  found  to  do  any 
A61:,  it  rnuft  be  fuppofed  to  be  with  his  Will,  unlcfs  it  be 
fpecially,  and  particularly  found  to  be  againft  his  Will. 
Therefore  v.'hen  a  Man  is  indi£led  for  a  voluntary  killing, 
if  he  did  kill  the  Man  by  mifadventure,  the  fpecial  Cir- 
cumftances  of  the  Cafe  rnuft  be  founds  that  it  may  appear 
12  Mod.  6aS.  to  the  Court  to  be  by  accident. 

2.  But  in  the  next  Place,  fuppofe  that  he  that  fliot  oiF 

12  Mod.  629.  ^^  jTuzee  did  it  out  of  Malice  prepenfed  againft  the  Per^ 

fon   Hain,  whereby  it  would  be  Murder  in  him.     Then 

the  Queftion  will  be,  whether  the  reft  of  his  Accom.pli- 

ees  fhall  be  adjudged  to  be  principals  to  him,  as  Aiders, 

Abettors  or  Affifters  to  that  Murder.     And  we  all  held 

that  they  v/ouid  not  be  Principals  :  For  though  they  are 

all  engaged  upon  an  unlawful  Act,   and  while  they  were 

a.(fl:uaiiy  in  it,  this  Murder  is  committed  by  one  of  the 

Company  fo  engaged,  yet  it  does  not  appear  to  be  done 

,,     ,        ..in  Profecution  of  that  unlawful  Acl:,  but  it  maybe  upon 
Hawk.    128.  ,         .  1    1     r       1  -1  1       r  1    f  o. 

anotner  Account,  and  thcic Mho  are  in  tr,e  uniawlul  At-t, 

not  knowing  of  the  Dtfign  that  killed  the  other  his  Conv 

panion 

*  PI.  60.  J  PI.  474. 


m  not. 


mcr  tefu.^  plummet.  ,  ii% 

panioni  canaot  be  Guilty  of  it.  This  Notion  that  hath 
been  received,  that  if  divers  Psrfoas  be  engaged  in  an  un- 
lawful A£t,  and  ons  of  them  kills  another,  it  fhall  be 
Murder  in  all  the  Reft,  is  very  true  j  but  it  mud  be  ad- 
mitted with  feveral  Qa,alifications.  Firil,  the  Abettor 
mufl  know  of  the  malicious  Defign  of  the  Party  killing  ; 
as  for  the  Purpofe  A.  and  B.  having  Malice  engage  in  a 
Duel,  C.  a  ftranger,  of  a  fudden  takes  part  with  A.  who 
kills  B.  it  is  but  Manflaughter  in  C.  becaufe  he  knew  not 
of  the  Malice,  though  it  be  Murder  in  A.  14  J'ac.  Sir 
Ferdinando  Gary's  Cafe,  PIo.  Com.    101.  Crotn.  23. 

If  divers  Men  lie  In  wait  to  beat  a  particular  Perfon, 
and  one  of  them,  while  they  are  in  Profecution  of  that  un- 
lav/ful  Defign,  out  of  Malice  he  had  to  another  of  his 
Companions,  finding  an  Opportunity,  kills  him,  the  Reft 
are  not  concerned  in  the  guilt  of  the  Facfl. 

At  the  Seffions  at  the  Old  Baily,  Decemher  1664. 
The  Cafe  upon  the  Evidence  was,  that  the  Secretary  of 
State  made  a  Warrant  to  apprehend  divers  fufpetired  Per- 
fons,  which  was  directed  to  a  Meflenger,  who  having 
Notice  that  they  were  in  an  Houfe,  defired  fsveral  Sol- 
diers to  affift  him  in  the  apprehending  of  them,  but  in 
the  doing  tliereof  they  broke  open  the  Doors,  and  fome 
of  the  Soldiers  ftole  fome  Goods.  It  was  held  that  the 
Warrant  then  produced  was  not  fufiicient  to  break  open 
the  Doors  of  the  Houfe  without  a  Civil  Officer.  Second- 
ly, though  the  breaking  open  the  Door  vv-as  an  unlav/ful 
Acl,  of  which  all  were  guilty  ;  yet  was  it  Felony  only  iu 
the*:  that  ftole  the  Goods,  or  knew  of  the  Defign  of  fteal- 
ing,  and  confented  to  it  ;  but  not  in  the  others  that 
were  concerned  in  breaking  open  the  Doors  :  No  more 
in  this  Cafe  can  the  Reft  of  the  Company  be  faid  to  be 
guilty  of  the  killing  of  Harding,  unlefs  they  knew  of  the 
Perfon's  Defign  to  kill  him. 

2.  The  killing  muft  be  in  purfuance  of  that  unlav/ful 

A£l,  and    not   collateral  to  it.     As  for  the  Purpofe,  if 

divers  ccme   to,  hunt  in    a  Park,  and  the  Keeper  com- 

Q^  mands 


r4  llcr  tctfi!,$' iMummcr. 

mands  them  to  fland,  and  refifl  them  ;  if  one  of  the 
Company  kills  the  Keeper,  it^s  aot  only  Murder  in  him, 
but  in  all  the  Reft  then  prefent,  that  came  upon  that 
Defign,  for  it  was  done  in  purfuance  of  the  unlawful 
Ail,  2  Roll  120.  Pa'hn.  35.  the  Cafe  of  IVormal  and 
^rijlram,  and  in  the  other  Books  before  referred  to. 
Lord  D acre's  Cafe^  Moor  86. 

But  fuppofe  that  they  comirtg  into  the  Park  to  hunt, 
before  they  fee  the  Keeper,  there  is  an  accidental  Quar- 
rel happens  amongft  thern,  and  one  kills  the  other,  it 
v»dll  not  be  Murder  but  Manflaughter  s  and  in  the  Reft 
that  were  not  concei-ned  in  that  Quarrel  it  M'ill  not  be 
Felony.  So  if  one  kills  his  Companion  upon  a  former 
Malice,  the  others  will  not  be  concerned  in  it,  therefore 
cannot  be  Abettors  becaufe  ftrangers  to  the  Deiign.  And 
that  for  ought  appears  might  be  this  Cafe,  for  my  Bro  ' 
ter  Gould  that  tried  this  Caufe  informs  us,  that  there  was 
feme  Reafon  to  believe  that  he  that  difcharged  the  Fuzee 
againft  the  Perfons  (lain,  -tild  it  upon  the  account  that  he 
conceived  that  the  ether  liad  betrayed  their  Deiign  ;  and 
no  doubt  it  was  Murder  in  him  that  fnot  off  the  Fuzee, 
but  not  in  the  others  unlefs  privy  to  his  Purpofe,  for  it 
v/as  not  done  in  Profecution  of  that  unlawful  A£l ;  but 
if  he  had  {hot  off  his  Gun  againft  the  King's  Oflicers,  and 
by  accident  had  killed  one  of  his  own  Party,  all  the  Reft 
cf  them  would  have  been  Abettors  and  Principals. 

Dyerii^.p.  60.  This  Cafe  is  put,  ji.  and  ^.  are  fight- 
ing together  out  of  Malice  prepenfed,  C.  comes  to  part 
them,  and  A.  kills  C.  this  is  Murder  in  ji.  and  forne  faid 
in  B.  alfo,  but  the  major  Number  were  of  a  contrary 
Opiiiion  5  for  though  B.  was  engaged  in  an  unlawful  Atl 
as  well  as  A.  yet  the  killing  of  C.  by  A.  was  not  in  purfu- 
ance of,  but  collateral  to  it,  but  the  killing  of  C.  by  A. 
was  Murder,  becaufe  he  hilled  one  doing  his  Duty  which 
was  endeavouring  to  keep  the  Peace ;  and  would  have 
hindered  Lim  fi-om  killing  B.  againft  vv^hora  he  had 
Malice. 


3    Theix 
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II 


■^.  There  Is  another  Q_ualification  of  this  Rule,   that 
the'^  doing  an  unlawful  Att  whereby  a  Perfon  is  {lain  {hall 
make  the  killer  to  be  a  Murderer,  is,  that  the  unlawful    - 
AQ:  ought  to  be  delihcrate.     For  if  it  be  fudden,  as  upon 
an  Aftray  that  fuddenly  falls  out,    and  the  Parties  are  di- 
vided amongll  themfelves  and  fall  to  fighting,  and  one 
kills  the  other  it  is  but  Manilaughter.     So  if  upon  a  fud- 
den Affray  the  Conftable  or  other  Perfon  comes  to  keep 
the  Peace,  and  fome  knowing  him  to  be  the  Conftable 
or  Perfon  coming  to  keep  the  ireace  fliall  kill  him,  it  is 
Murder  in  him  and  all  thatairiited  him  in  the  doing 'of  it  j 
but  in  others  that   continue   the   AiTray,  and  knew  not 
that  the  Conftable,  or  other  Perfon  was  coming  to  keep 
the  Peace,  it  will   be  no  Crinie  :  For  firft,  thoup-h  the 
Conftable  did  not  keep  the  Peace,  it  is  neceflary  that  the  i  Hawk.   127, 
Parties  engaged  in  the  Tumult  have  Notice  that  he  comes  ^'^^-  3i6,  311. 
for  that  Purpote,  otherwife  the  killing  him  will  not  be  ^/^g^^^^"'""'^ 
Murder,  but  only  Manilaughter  in  him  that   kills  him, 
and  in  confequence  no  Crime  in  the  Perfon  that  did  not 
know  him  to  be  there,  and  did  not  contribute  towards  ^  ^     g^ 
his  death.     At  the  ^cjjions  after  Hillary  Termy  19  Car.  1.  Foil. '272'. 
Thompfon   and  his  ..Wife  were    fighting  together  in  the 
Houfe  of  Alle?i  Daws,  who  feeing  them  fighting,  came  in 
and  endeavoured  to  part  them,  thereupon  Thompfon  thruft 
away  DawSj  and  threw  him  down  upon  an  Iron  in  the 
Chimney  wliich  broke  one  of  his  Ribs,  of  which    he 
died  ;  this  upon  a  fpecial  Verdicl;  was  licld   to    be  only 
Manfiaughter,  though   the    Peace  was  broke,   and  the 
Perfon  ftain  came  only  to  keep  the  Peace  ;   and  it  is  tlie 
fame  if  he  had  been  Conftable.  But  then  it  was  refolved,  Fed.  135.  31 1* 
that  if  the   Conftable  or  other  Perfon  come  to  keep  the 
Peace  be  killed,    it  is  necefiary  that  the  Perfon  that  kills 
him  do  know,  or  be  acquainted  that  he   came  for  that 
Purpofe.     Therefore  he  ought   to   charge  them  in  the 
King's  Name  to  keep  the  Peace,  for  otherwife  the  Party 
fighting  may  think  he  cometh  in  aid  of  the  other  with  9  Co.  65. 
whom  he  is  fighting.     And  ilf^f^W/ys  Cafe  doth  not  op- *^'o  .1"'^^;  279. 
pofe  this,  but  agrees  with  it  in  the  Reafon  there  given,     ']^     ^"'" 
QjJ  which 


ii6  iirr  1icrfi!»3f  ^himmcir. 

which  is  in  thefe  Words,  Wz.  Wlien  an  Officer  or  Mi- 
nifter  of  the  King  arreft  another  in  the  Name  of  the  King, 
or  requires  the  breakers  of  the  Peace  to  keep  the  Peace 
'  in  the  King's  Name;  if  any  notwithftanding  refifc  and 
kill  the  Oi'Scer,  it  is  Murder  ;  but  if  he  had  not  Notice 
that  it  was  tl;e  Officer,  it  is  only  Man  (laughter  in  him 
that  killed  ;  but  then  by  the  fame  Reafon  the  others  that 
are  in  the  Affray,  which  was  fuddcn,  did  continue  in  the 
Airray,  but  did.  not  refift  the  Conftable,  it  cannot  be 
Murder  or  Man  {laughter  in  them,  for  their  A£l  cannot 
be  extended  farther  than  a  breach  of  the  Peace. 

Foft.351.  But  fuppofe  the  Riot  or  the  Aflembly  had  been  deli- 

berate, and  they  deiigned  doing  an  unlawful  Acb,  in 
which  they  are  oppofed  by  the  Conftable  or  any  other  Per- 
fon,  and  one  kills  the  Perfon  oppofing,  it  is  Murder  in 
all.  Moor  87.  Dyer  138.  but  more  diilinclly  put  in  Lamb, 
234.  George  came  M'ith  divers  Perfon 3  in  a  riotous  Man- 
ner to  the  Houfe  cf  B.  upon  the  Account  of  feizingfome 
Goods,  and  uf.ng  there  fome  angry  Speeches,  a  Kinfwo- 
man  of  them  both  travelling  indifferently  between  them 
to  appeafe  them,  was  fuddenly  ftricken  in  the  Head  with 
a  Stone  thrown  over  the  V/all  by  one  of  the  Servants  of 
George^  whereof  fhe  afterv/ards  died,  and  by  much  the 
~  greater  Opinion  of  the  Judges  and  King's  Council,  it 
was  held  to  be  Murder  in  all  the  Accomplices  ;  and 
though  flie  came  as  a  Stranger  and  was  indifferent  ,toall, 
yet  they  came  with  Malice  againft  B.  and  in,  purfuance, 
and  in  Execution  of  that  Riot  the  Woman  was  killed. 

4.  As  the  unlavv^ful  A61  ought  to  be  deliberate  to 
make  the  killing  Murder,  fo  it  ought  to  be  fuch  an  Acl 
as  may  tend  to  the  hurt  of  another  either,  immediately, 
or  by  neceffary  Confequence.  If  Perfons  are  in  a  Riot, 
and  go  with  offenfive  Arms,  or  with  Clubs  and  Staves, 
and  in  that  Riot  one  of  the  Company  kills  another,  it  is 
Murder  in  him,  and  in  all  the  Reft  that  are  engaged  in 
the  Riot,   though  but   lookers  on,  Dal.    280.    Br.  tit. 

Coronf 


Corone  171.  St.  PL  C.  40.  Ha/e*  51,  57.  But  iffuch 
unlawful  Acl  doth  not  tend  immediately,  or  by  neceflary 
Confequence  to  the  Danger  of  another,  though  Death 
enfue  hereby,   it  is  but  Manflaughter. 

Shooting  at  a  Deer  in  another's  Park  is  an  unlawful 
A«ft :  If  the  Arrow  glanceth  and  killsa  Man,  this  is  but 
Manflaughter,  which  is  contrary  to  3  LiJI.  5  6.  that  holds 
it  to  be  Murder  :  But  Lord  Hale  3  t  .±  faith  it  Is  but  Man- 
flaughter, and  the  reft:  of  the  Company  will  be  Guilty, 
for  they  were  all  Abettors  to  the  unlawful  Atl. 

The  Defign  of  doing  any  ACt  makes  it  deliberate  •,  and 
if  the  Fa £1  be  deliberate,  though  no  hurt  to  any  Perfon 
can  be  forefeen,  yet  if  the  Intent  be  felonious,  and  the 
Faft  defigned,  if  committed,  v/ould  be  Felony,  and  in 
purfuit  thereof  a  Perfon  is  killed  by  Accident,  it  will  be 
Murder  in  him  and  all  his  Accomplices.  As  for  the  i  Hawk.  162. 
Purpofe,  divers  Perfons  defign  to  commit  a  Burglary,  and 
fome  of  them  are  let  to  watch  in  a  Lane  to  hinder  any 
from  going  to  the  Ploufe  to  interrupt  them,  if  any  comes 
in  their  Way,  and  thofe  that  are  to  keep  Watch,  kill 
him,  thofe  that  are  fent  to  rob  the  Houfe  will  be  guilty 
of  that  Murder,  though  they  do  not  commit  the  Bur- 
glary. 

So  if  two  Men  have  a  Defign  to  Heal  a  Hen,  and  one  j  H^wk.   117. 

fnoots  at  the  Hen  for  that  Purpofe,  and  a  Man  be  killed,  — 1 26. 

it  is  Murder  in  both,  becaufe  the  Defign  was  felonious.  t'*^i^-  258. 
So  is  Lord  Coke  ^6.f  furely  to  be  underft;ood,  with  that 
Difference,  but  without  this  Difference,  none  of  the 
Books  quoted  in  the  Margin,  which  are  3  Ed.  3.  Corone 
354.  2  H.  4.  iS.  II  H.  7.  23.  do  warrant  that  Opi- 
nion ;  nor  indeed  can  I  fay  that  I  find  any  to  warrant 
my  Opinion,  but  only  the  Reafon  is  fubmitted  to  the 
Judgment  of  thofe  Judges  th?t  may  at  any  Time  hereaf- 
ter have  that  Point  judicially  brought  before  them. 

Thefe  Things  I  thought  fit  to  mention,  though  fome 
of  them  are  not  fuch  Premifles   from  which  the  Con- 

clufion 
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clufion  to  this  Matter  in  Queftion  may  be  drawn,  yet 
they  all  tend  to  illuftrate  the  Matter  and  Reafon  that  we 
velv  upon,  which  is,  that  though  the  Perfon  that  fhot  ofl:' 
the'  Fuzee  againfh  the  Perfon  (lain  did  it  maliciouny,  and 
fo  it  would  be  Murder  in  him^  yet  the  others  not  knowing 
of  his  Deiign  againft  fliat  Perfon  cannot  be  adjudged  to 
be  Aiders  and  Abettors  of  that  Murder. 

SeccnJly,  If  it  had  appeared  upon  the  Verdicl:  that  the 
Fuzee  had  been  difcharged  '  againjl  the  King's  Oflicer, 
ahd^  by  accident  Harding^  one  of  the  Company,  had 
been  killed,  it  would  have  been  Murder  in  the  Reft, 
becaufe  it  was  done  in  purfuance  of  that  Defign,  which 
was  deliberate,  and  in  the  Profecution  whereof  Hurt  and 
Mifchief  might  enfue  j  and  their  being  together  is  an 
Evidence  that  they  did  intend  to  maintain  their  unlawful 
Defjgn  by  Force,  and  that  the  fhooting  the  Gun  was 
a8;ainft  the  Officer  :  But  this  Matter  being  only  Evidence 
of  it,  it  ought  to  have  been  confidered  by  the  Jury,  but 
,        we  as  Judges  cannot  take  Notice  of  it. 
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Regina  verfus  Mawgridge,-      -  981^.  Tr.fi i. 


1/2  /y^^  ^ueeifs  Bench, 


T  the  Scffions  of  the  Peace  held  at  Guildhall^ 
London^  on  the  firfl  of  y«/)s  in  the' fifth  Year  of 
the  Oueen,  Jjhn  Maivgridge^  -of  London^  Gent,  was 
indicted,  for  that  on  the  feventh  of  Jiine^  in  the  fame 
Year,  he  did  felonioufly,  voluntarily,  and'of  his  Malice 
forethought,  make  an  Afiault  upon  William  Cope,  Gent, 
and  with  a  Sword  on  the  left  Part  of  his  Bread,  near  the 
left  Pap,  did  him  ftrike  and  pierce,  giving  him  tjietehy  a 
mortal  Woundj  of  which  he  the  faid  William  Cope  did 
inftantly  die.  /Which  Indictment  being  delivered  to  the 
Jufbicesof  Qbal  Delivery  for  iV>'zt'_g-a/i',  he  was  arraigned 
thereupon, /and  pleaded  iVojf  Guilty. 

I  '  The 
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3  ie  'Jury  fonnd  this  Special  VerdiH. 

That  William  Cope  luas  Lieutenant  of  the  ^leen^s 
Guards  in  the  Tower,  and  the  principal  Officer  then  com- 
manding there,  and  was  then  upon  the  Guard  Room  ;  and 
that  John  Mawgridge  "wcis  then  and  there^  by  the  invitation 
oj Mr.  Cope,  in  Company  -with  thcfaid^'^\\zinQ,0'^e,and 
%vith  a  certain  Woman  of  Mr.  Cope'j-  Acquaintance,  ivhich 
Woman  Mawgridge  did  then  Affront,  a72d  angry  IVords 
pofftd,.  hetnveen  them  in  the  R.oomy  in  the  prefcnce  of  Mr. 
Cope  and  other  Perfons  there prefent,  and  Mawgridge  there 
did  threaten  the  Woma7i ;  Mr.  Cope  did  thereupon  defire 
Mawgridge  to  forbear  fuch  ufige  of  the  Woman,  faying  that 
he  mufl  proteEl  the  Woman  ;  r/^tT^-./^s;/ Mawgridge  did  con- 
tinue the  reproachful  Language  to  the  Woman,  and  demanded 
Satisfatlion  of  Mr.  Cope,  to  the  intent  to  provoke  him  to 
fight ;  thereupon  Air.  Cope  told  him  it  'was  not  a  convenient 
Place  to  give  him  Satis  fa  5f  ion,  but  at  another  Time  and  Place 
he  luould  be  ready  to  give  it  to  hifu,  and  in  the  mean  Time 
defired  him  to  be  more  civil,  or  to  leave  the  Company  ;  there- 
upon John  Mawgridge  rofe  up,  and  was  going  out  of  the 
Poom  ;  and  fo  going,  did  fuddenly  f natch  up  a  Glafs  Bottle 
full  of  Wine,  then  flanding  upon  the  ^'^able,  and  violently 
threw  it  at  him  the  faid  Mr.  Cope,  and  therewith  ffruck 
him  upon  the  Head,  and  imm.ediately  thereupon,  luithout  any 
Interm'fficn,  dreiv  his  Szuord,  and  thruf  him  into  the  left 
Part  of  his  Breaff,  over  the  Arm  ofo'ne  Robert  Martin,  not- 
ivithfanuing  the  endeavour  ufed  by  the  faid\M.2Lrt\n  to  hinder 
MawgridgeyroOT  killing  Mr.  Cope,  and  'gave  Mr.  Cope 
the  Wound  in  the  Indictment  mentioned,  nvhereof  he  inflantly 
died.  But  the  fury  do  further  fay,  that  immediately,  in  a 
little  Space  cj-  Time,  betiveen  Ma\^'gridgeV  drawing  his 
Sword  and  the  givifig  the  mortal  Wound  by  Inin,  Mr.  Cope 
did  arife  from  his  Choir  where  he  fate,  and  took  another  Bot- 
tle that  then  food  upon  the  Table,  and  threnv  it  (7^  Maw- 
gridge, which  did  hit  and  break  his  Head ;  that  Mr.  Cope 
had  no  Sword  in  his  Hand  drawn  all  the  While  ;  and  that 
after  Mawgridge  had  thrown  the  Bottle,  Air.  Qo'^e  fpake 
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not.     And  ivhether  this  he  Murder  or  Manf,aughie"y  the 
Jury  pra-^  the  Advice  of  the  Court. 

A  day  being  appointed  for  the  Refolution  of  the  Court, 
and  the  Marflial  required  to  bring  the  Prifoner  to  the  Bar, 
returned  he  was  efcaped  ;  which  being  recorded,  the 
Chief  Jujlice  gave  the  Opinion  of  the  Judges  in  this  man- 
ner: 

I'his  Record  being  removed  into  this  Courts  the  Cafe  hath 
been  argued  before  all  the  fudges  ;  and  all  of  us^  except 
my  Lord  Chief  Juf  ice  Trevor,  are  of  opijiion  that  Mav/- 
gridge  is  guilty  of  Murder. 

This  hath  been  a  Cafe  of  great  Expe6lation. 

This  Diftin£lion  between  Murder  and  Manfaughter 
only,  isoccafioned  by  theStatute  of  23  iif.  8.  and  other 
Statutes  that  took  away  the  Benefit  of  Clergy  from  Mur-  « 

der  committed  by  Malice  prepenfed,  which  Statutes  have 
been  the  Occafion  of  many  nice  Speculations. 

The  Word  MURDER  is  known  to  be  a  Term  i  Hawk.  114, 
or  a  Defcription  of  Homicide  committed  in  the  worft  }  H.P.C.  425. 
Manner,  which  is  no  where  ufed  but  in  this  Ifland,  and  ^"  ^'^°^^^' 
is  a  Word  framed  by  our  Sa:>con  Anceftors  in  the  Reign 
of  Canutus  upon  a  particular  Occafion,  which  appears  by 
an  uncontefted  Authority,  Lamb.  141.  In  the  Laws  of 
Ednvard  the  Confeflbr  :  Murdra  quidem  inventa  fuerunt 
in  diebus  Canuti  Regis ^  qui  pof  acqufitam  Angliam  ^  paci- 
ficatamy  rogatu  Baronum  Anglia  remift  in  Daciain  exercl- 
tum  fuiirn.  Thereupon  a  Law  was  made,  That  if  any 
Englifhman  fJjould  kill  any  of  the  Danes  that  he  had  left 
behindy  if  he  were  apprehended^  he  fl:)ould  undergo  the  Ordeal 
Trial  to  clear  himfelf ;  and  if  the  Murder  nxsere  not  founds 
ivithin  eight  Days^  and  after  that  a  Month  ivas  p-iven^  then 
if  he  could  not  be  foundy  the  Vil'e  fhould  pay  forty  fix  Marhsy 
which  if  not  able  to  pay^  it fhoidd  he  levied  upon  the  Hundred. 
BraElon  120.  agrees  with  this  Account. 

%    ■  Though 
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Though  this  Law  ceafed  upon  the  Expulfion  of  the 
DaneSy  yet  William  the  Conqueror  revived  it  for  the  Se- 
curity of  his  Nonnansy  as  appears  by  his  Laws,  after  he 
had  confirmed  King  Edivard  the  ConfejTor's  Laws.  And 
Henry  i.  anno  prima  Regni,  aftervi^ards  by  his  Law  (as  ap- 
pears iin  the  Addition  to  Lambert)  eftablifhes,  That  if  a 
M.an  he  found  Jlaitiy  hefhouldbe  taken  to  be  zYrcnchmzn  if 
it  'Wits  not  proved  that  he  was  an  Enghfliman,  and  the  Coun- 
try was  bound  to  enquire  whether  the  per/on  fain  was  an 
Enghfh-w<3«  cr  a  Yxtnch.'man.  Thefe  Inquifitions  were 
taken  before  the  Coroner,  and  returned  to  the  Juflices  in 
Eyrey  and  if  the  Jury  found  him  an  EngUfhmany  then  the 
Country  was  to  be  difcharged,  v/hich  Law  was  called 
Englifhirey  and  the  Juftices  in  Eyre  were  alfo  bound  to 
enquire  thereof,  until  the  Statute  of  14  E.  3.  which,  as 
it  is  mentioned  in  Stamfoi^df  was  abolished. 

Hereby  a  millake  upon  the  Statute  of  Marlebridge  Is 
reftified,  which  is  f^^j).  26.  Murdrum  de  cetera  non  adju- 
dicatiir  coram  Juficiariisy  ubi  per  infortunium  adjudicatum 
efy  fed  locum  habeat  Murdrum  de  interfeBis  per  Feloniam 
tantum,  ^  non  aliter.  This  was  not  made  upon  a  Sup- 
pofition  that  he  that  killed  the  Perfon  llain  by  Misfortune 
fhould  be  hanged,  but  only  to  explain,  or  rather  to  take 
off  the  Rigor  of  the  Conqueror's  Law,  that  the  Country 
fhould  not  be  compelled  to  find  out  the  Manflaughter ;  or 
if  he  were  found  out,  he  Ihould  not  undergo  the  Penalty 
of  that  Law.  For  as  the  Law  ftood,  or  was  interpreted 
before  that  Statute,  if  a  Man  was  found  to  be  llain,  it 
was  alwavs  intended,  i.  That  he  was  a  Frenchman. 
1.  That  he  was  killed  by  an  Englifhman.  3.  That  killing 
was  Murder.  4.  If  any  one  was  apprehended  to  be  the 
Murderer,  he  was  to  be  tried  by  Fire  and  V/ater,  though 
he  killed  him  by  Misfortune  j  which  was  extended  be- 
yond Reafon  and  Juftice  in  favour  of  the  Normans :  but 
if  an  Etiglifman  was  killed  by  Misfortune,  he  that 
killed  him  was  not  in  danger  of  Death,  becaufe  it  was 
not  Felony.  For,  faith  BraBon  (who  wrote  the 
latter-end  of  H.    ^O  fi'  ^3*^*     ^^  ^^'^^  hilled  a  Matt 
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by  Misfortime  ivas  to  he  dif charged.  5.  If  the  Malefadlor 
was  not  taken,  then  the  Country  was  to  be  amerced. 
But  by  the  Statute  of  Marlehridgey  if  it  was  known  that 
the  Perfon  flain  was  a  Frenchman^  and  was  killed  by 
Misfortune,  then  the  Country  Ihould  not  be  amerced  if 
the  Man-flayer  was  not  taken,  or  if  he  were  taken,  he 
iliould  not  be  put  to  his  Ordeal  Trial. r  This  feeras  to  be 
the  true  meaning  of  that  Statute. 

But,  fecondlyy  it  will  appear  to  a  Demonftration,  that 
before  that  Statute^  he  that  killed  an  Engli/htnan per  i'nfor- 
timium  was  never  in  danger  of  Death  ;  for  this  Statute  of 
Marlehridge  was  made  52  H,  3.  The  Statute  of  Magna 
Charta  was  confummate  9  if.  3.  and  that  fuppofes,  that 
every  one  imprifonedfor  the  Death  of  a  M.an^  and  not  thereof  ' 

indiBedy  might  of  Right  purfue  the  Writ  de  Odio  &  Atia  ; 
and  if  it  nv as  found  that  the  Perfon  imprifoned  killed  him  fe     „     , 
defendendo,  or  per  infortunium,  and  not  per  feloniam,  ju  Nods.'  ^* 
then  he  was  to  be  bailed.     Which  fhews  that  he  was  not  in 
danger  of  Death  ;  for  if  he  had,  he  would  not  have  been  yiJe  the  Writ 
let  to  bail,  2  In/l.  42.      Coke  9.  56.     Les  Poiilters  Cafe^  depomndo  in 
Regifier\l^.b.  ,     B  allium 

Hereby  I  have  given  a  true  Account  of  the  Senfe  of  the 
Word  Murder,  that  it  was  when  (firft  in  the  Time  of 
Canutus )  a  Dane  and  iince  (in  William  the  Conqueror) 
when  a  Frenchman  was  killed  ;  for  as  it  was  then  fuppofed 
in  the  Time  of  Canutusy  the  Englifhmen  hated  the  Danes 
upon  the  Account  of  their  Nation  that  had  fubdued  them, 
and  would  upon  Occafions  feek  their  Deftru£lion,  as  they 
did  of  a  confiderable  Number  of  them  in  the  Time  of 
Ethelredy  the  Saxon  King,  that  preceded  Canutus  next 
fave  one  ;  fo  the  Conqueror  had  the  fame  Reafon  to  fuf- 
ped  the  Safety  of  his  Normans. 


After- 


.  Afterwards,  as  appears  by  the  Confeflbr's  Laws,  Lamb. 
141.  the  fecret  or  inlidious  killing  of  any  other  as  well 
as  a  Foreigner  was  declared  to  be  Murder.  Bracfon  1 20, 
134,  135.  Murder  is  thus  defined,  EJi  occulta  hominum 
extraneorum  ^  notorum  occ'ifio  nianu  homimnn  Jteqiiiter  per- 
petrata.  With  which  agrees  the  other  old  Books  of  Brit- 
ton  and  Fleta  :  Only  in  Cafe  of  a  Foreigner  it  was  penal 
to  the  Country  ;  not  of  a  Native. 

Next,  it  may  be  neceffary  to  fhew  what  was  to  be  un- 
{ioodhy  Homicide  or  Mmijlaiighier.  Bra&on  120 ^  121. 
mentions  the  worft  Part  of  it,  which  is  a  voluntary 
Homicide^  defined  in  this  Manner  :  S>i  quis  ex  certafcientia 
^  in  affultu  prameditato^  ira^  vel  odio^  vel  caufa  lucri,  ne- 
•  quiter  ^  infelonia^  ac  contra  Pace^n  Domini  Regis  aliquem 
i?2ierfecerit :  If  one  knowingly,  and  by  a  premeditated 
AfTault,  by  Anger  or  Hatred,  or  for  Lucre-fake,  fhould 
kill  another,  this  was  accounted  MafiJIaughter  j  if  it  be 
done  clacnido^  faith  BraBon^  it  is  Murder  :  That  was  all 
the  Difference  there  was  between  the  one  and  the  other. 

It  appears,  that  fmce  that  of  BraBon  the  Notion  of 
Murder  is  much  altered,  and  comprehends  all  Homicidesy 
whether  privately  or  publicldy  committed,  if  done  by 
Malice  prepenfed.  With  this  agrees  Stam.  PL  Cor.  1 S.  b'. 
jit  this  day  (faith  he)  a  Man  may  define  Murder  in  another 
Marnier  than  it  is  defined  hy  Braftou,  Britton  ^j;/;^ Fleta..; 
If  any  one  of  Malice  prepenfed  doth  kill  another^  be  he  EnglifJj- 
man  or  Foreigner.^  if  fecretly  or  publickly^  that  is  Murder. 
This  was  the  Definition  long  before  the  making  of  the  Statutes 
of  /\.  Sff  23  H.  8.  and  the  other  Statutes  that  took  away  Clergy. 
To  define  Alurder,  there  muft  be  mnlitia  prcecogitata,  as 
alfo  murdravit :  So  that  if  an  Indi£tment  be  that  the 
Party  murdravit :  and  not  ex  malitia  pnecogitata^  it  is  but 
Manllaughter.  Td7.  204.  2  Cro. 2S2.  1  Bui.  141.  Bradly 
and  Banks.  So  if  that  be  ex  malitia  pmcogitata^  omitting 
murdravit^  it  is  but  Manflaughter.  Dyer  261.  PL  26, 
304.  PL  ^6.    Vide  Stat.  icE.  3.^7/1.  2.   The  Parliament 
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complained  that  Murderers,  ^c.  were  encouraged  to 
offend,  becaufe  Pardons  of  Manllaughters  were  granted 
fo  eafily  ;  the  Aft  therefore  prohibits  the  granting  thereof. 
1^  R'  2.  recites  the  fame  Mifchief  and  great  Damage  by 
Treafons,  Murders,  fe'r.  becaufe  Pardons  have  been 
eafily  granted  :  Therefore  the  A£l  doth  provide,  That  if 
a  Charter  for  the  Death  of  a  Mafi  be  allcdged  before  aii'^ 
fujl'tce^  hi  ivh'ich  Charter  is  not  fpedfied  that  he  of  nvhofe 
Death  any  fuch  is  arraigned  was  murdered  or  fain  by  Aivatt-^ 
Affault  or  Malice  prepenfedy  it  f  jail  be  enquired  nvhether  he 
luas  murdered  or  fain  by  Affault  ^  Await  ^  or  Malice  pre-  ' 
penfed ;  and  if  it  be  fo  found  the  Charter  of  Pardon  fhall  be 
difallowed.  This  is  a  plain  Defcription  of  Murder,  as  it 
was  taken  to  be  according  to  the  Common  Underfland- 
ing  of  Men. 

Ever  fince  the  killing  of  a  Man  by  Affault  of  Malice 
prepenfed  hath  been  allowed  to  be  Murder,  and  to  com- 
prehend the  other  two  Inftances.  But  becaufe  the  Way  Pq^^  53, 
of  killing  by  Poifon  did  not  come  under  the  ancient 
Definition  of  BraBony  ^c.  which  is  faid  to  be  tnanu 
ho7ninum perpetrata,  or  of  this  Statute  of  13  R.  2.  There- 
fore by  the  Statute  of  i  E.  6.  cap.  12.  It  was  enafted. 
That  wilful  poifoning  of  any  Perfon  fhould  be  accounted 
wilful  Murder  of  Malice  prepenfed. 

One  Thing  more  is  fit  to  be  obferved.  That  in  all  In- 
diftments  for  Murder  a  Man  is  not  charged  pofitlvely, 
that  he  did  Murder  the  Perfon  llain,  but  that  he  ex  malt- 
tia  pracogitatay  in  ipfum  infultum  fecit ^  ac  cum  quodam  gla- 
dio,  he  gave  him  a  Wound  whereof  he  died  :  Et  ftc  ex 
Malitla  pracogitata  ipfum'  Murdravit,  fo  the  Murder  is 
charged  upon  him  by  way  of  Conclufion,  and  as  a  Con- 
fequence  from  the  antecedent  Matter  that  is  pofitively 
alledged.  To  come  clofe  to  a  State  of  the  prefent  Quef- 
tion,  Tt  doth  appear  that  Maivgridge  threw  the  Bottle  at 
Mr.  Cope  without  any  Provocation  given  to  him  ;  for  the 
Difference  was  between. him  and  the  Woman  that  was 
thereinCompany,  and  his  Behaviour  was  fo  rude  and  dif- 
tallcful  as  did  induce  Captain  Cope  to  deCre  him  to  leave 
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the  Room,  where  he  was  only  a  Gueft  to  him,  and  there 
by  his  Permiffion,  this  Cope  might  reafonably  do,  which 
CGuld  be  no  Caufe  to  provoke  Alatugrldge  to  make  the 
leaft:  AfTault  upon  him  ;  therefore  I  fliall  maintain  thefe 

three  Poiitions. 

1.  That  in  this  Cafe  there  is  exprefs  MaHce  by  the 
Nature  and  Manner  of  Maivgridgis  throv/ing  the  Bottle, 
and  drawing  his  Sword  immediately  thereupon. 

2.  That  Mr.  Copers  throwing  a  Bottle  at  Maijjgridgf, 
whereby  he  was  hit  and  hurt  before  he  gave  Mr.  Cope  the 
mortal  Wound,  cannot  make  any  Alteration  in  the  Of- 
fence by  reducing  it  to  be  of  fo  low  a  Degree  as  Man- 
flaughter. 

3.  I  fhall  confider  v/hat  is  fuch  a  Provocation  as  will 
make  the  A£t  of  killing  to  be  but  Manflaughter  only. 

FoQ.  256,257.  I-  Here  is  exprefs  Malice,  that  appears  by  the  Nature 
of  the  Aftion.  Some  have  been  led  into  miftake  by 
not  Vv^eli  confidering  what  the  Paflion  of  Malice  is  j  they 
have  conftrued  it  to  be  a  Rancour  of  Mind  lodged  in  the 
Perfon  killing,  for  fome  confiderable  Time  before  the 
commiffion  of  the  Fa6t,  which  is  a  miftake  arifing  from 
the  not  well  diftinguifliing  between  Hatred  and  Malice. 
Envy,  Hatred  and  Malice,  are  three  dillin<St  Paflions  of 
the  Mind 

I.  Envy  prop^erly  is  a  repining  or  being  grieved  at  the 
Happinefs  and  Profperity  of  another,  Invidtis  alterius 
rebus  macrejcit  opimis, 

idly^  Hatred,  which  is  odium,  is  as  Tully  faith,  Ira 
inveterata,  a  Rancour  fixed  and  fettled  in  the  Mind  of  one 
towards  another,  which  admits  of  feveral  Degrees.  It 
may  arrive  at  fo  high  a  Degree,  and  may  carry  a  Man  fo 

far 


far  as  to  with  tli€  Hurt  of  him,  tliough  not  to  perpetrate 
it  himfelf. 

3^//)),  Malice  is  a  Defign  formed  of  doing  mifchief  to 
another  j  cum  quis  data  opera  male  agit^  he  that  Defigns 
and  ufeth  the  Means  to  do  ill  is  Malicious,  2  /«/?.  42. 
Odium  fignifies  Hatred,  Atia  Malice,  becaufe  it  is  Eager, 
Sharp  and  Cruel.  He  that  doth  a  cruel  A£l  voluntarily, 
doth  it  of  Malice  prepenfed,  3  Inji.  62.  BjtheStafute  of  5 
Hen.  4,  If  any  one  out  of  Malice  prepenfed,  fliall  cut 
out  the  Tongue  or  put  out  the  Eyes  of  another,  he  fliall 
incur  the  Pain  of  Felony.  If  one  doth  fuch  a  Mifchief 
on  a  fuddain,  that  is  Malice  prepenfed  ;  for  faith  my 
Lord  Cokey  If  it  be  voluntarily^  the  La-w  ivill  imply  Malice. 
Therefore  when  a  Man  fhall  without  any  Provocation 
flab  another  with  a  Dagger,  or  knock  cut  his  Brains 
with  a  Bottle,  this  is  exprefs  Malice,  for  he  defignediy 
and  purpofely  did  him  the  Mifchief.  This  is  fuch  an 
A61:  that  is  malicious  in  the  Nature  of  the  Aft  itfelf,  if 
found  by  a  Jury,  though  it  be  fudden,  and  the  Words 
ex  malitia  pnecogitata  are  not  in  the  Verdi<Sl,  l  Cro.  131.  W.  Jones  t^^, 
Halloway's  Cafe,  who  was  Woodnvard  o{ 'Anjlerly  Park:  '  ^^^'p  '*'^* 
A  Boy  came  there  to  cut  Wood,  whom  by  chance  he  p^i,^er  58I 
cfpying,  and  the  Boy  being  upon  a  Tree,  he  immedi- 
ately calls  to  him  to  defcend,  which  the  Boy  obeying, 
Halloiuay  tied  him  to  an  Horfes  Tai!  with  a  Coi'dthat 
the  Boy  had,  then  gave  him  two  Blows,  the  Horfe  run 
away  and  brake  the  Boy's  Shoulder  whereof  h^  died. 
This  was  ruled  to  be  Murder  by  all  the  Jul^ices  and  Ba- 
rons, except  Juftice  i^i/Z^ow,  who  only  doubted  thereof ; 
and  that  was  a  ftronger  Cafe  than  this,  for  there  was  fome 
kind  of  Provocation  in  the  Boy,  who  was  ftealing  the 
Wood  in  the  Park,  of  which  Halloivay  had  the  Care  ; 
and  it  cannot  be  reafonably  thought  that  he  defigned  more 
than  the  Chailifement  of  the  Boy,  and  the  Horfe  run- 
ning avv^ay  in  that  Manner  was  a  lurprife  to  Halloiuay  ; 
yet  in  regard  the  Boy' did  not  refift  him,  his  tying  him  to 
the  Horfes  Tail  was  an  A£l  of  Cruelty,  the  Event  v/here- 
of  proving  fo  fatal,  it  was  adjudged  to  be  Malice  pre- 
penfed, 
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penfcd,  though  of  a  fudden,  and  in  the  heat  of  Pafllpn. 
This  Cafe  is  reported  in  Jones  198.  Pa/.  585.  And  there 
held,  that  the  Court  could  determine  it  to  be  Malice  pre- 
penfed  upon  the  fpecial  Matter  found,  Crompton  23.  Two 
playing  at  Tables  fall  out  in  their  Game,  one  upon  a  fud^?- 
den  kills  the  other  with  a  Dagger  :  This  was  held  to  be 
Murder  by  Bromley  at  Chejier  AJJizeSy  27  Eliz.  So  in  this 
Cafe,  if  the  Bottle  had  killed  Mr.  Copeheioxc  he  had  re- 
turned the  Bottle  upon  Maiugridge,  that  would  have  been 
Murder  without  all  manner  of  Doubt. 

T  Hawk.  108,      In  the  fecond  Place,   I  come  now  to  confider  whether 
J09.  yix.  C?/)/s  returning  a  Bottle  upon  Ma'wgridge\iQiox&h& 

gave  him  the  mortal  Wound  with  the  Sword,  fhall  have 
any  manner  of  Influence  upon  the  Cafe ;  J  hold  not. 
FoH.  178.  Firft,  becaufe  Mmvgridge  by  his  throwing  the  Bottle 
hath  manifefted  a  malicious  Defign.  Secondly,  his 
Sv/ord  was  drawn  immediately  to  fupply  the  Mifchief 
which  the  Bottle  might  fall  fhort  of.  Thirdly,  the 
throwing  the  Bottle  by  Captain  Cope  was  Juftifiable  and 
Lawful ;  and  though  he  had  wounded  Jllaivgridge,  he 
5  Hawk.  259.  Kiight  have  juflified  it  in  an  Aftion  of  AfTault  and  Bat- 
i-.;#i^t.  33.1.  tery,  and  therefore  cannot  be  any  Provocation  to  Maiv- 
gridge  to  flab  him  with  his  Sword.  That  the  throwing 
the  Bottle  is  a  Demonfhration  of  Malice  is  not  to  be  con- 
troverted -,  for  if  upon  that  violent  A£l  he  had  killed 
Mr.  Cope  it  had  been  Murder.  Now  it  hath  been  held, 
that  if  A.  of  his  Malice  prepenfed  afiaults  B.  to  kill  him, 
J  Elswk.  1 13.  and  B.  draws  his  Sword  and  attacks  A.  and  purfueshim, 
-'••273.  ^Qxi  _^,  for  his  own  fafety  gives  back,  and  retreats  to  a 
VV'all,  B.  fiill  purfuing  him  with  his  drawn  Sword,  A. 
in  his  defence  kills  ^.  This  is  Murder  in  A.  Yox  A. 
liaving  Malice  againft  B.  and  in  purfuance  thereof  endea- 
vouring to  kill  him  is  anfwerable  for  all  the  confequen- 
ces,  of  which  he  was  the  original  Caufe.  It  is  not  rea- 
fonable  for  any  Man  that  is  dangeroufly  afiaulted,  and 
when  lie  perceives  his  Life  in  danger  from  his  Adverfary, 
jic'.f-.  to  hiive  Liberty  for  the  fecurity  of  his  own  Life,  ro 

purfus 
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purfue  him  that  malicioufly  afiaulted  him  ;  for  he  that  p^{|_  ^^^    ^, 
hath  manifefted  that  he  hath  MaHce  againft  another  is  not 
fit  to  be  trufted  with  a  dangerous  Weapon  in  his  Hand, 
Dak.  292.    Hale  *  42.  And  fo  refolved  by  all  the  Judges, 
18  Car.  2.  when   they  met  at  Serjeants-Inn  in  Prepara- 
tion for  my  Lord  Morleys  Trial,  Dalton  272.     If  A.  of  i  Hawk.  i23» 
Malice  prepenfed,  difcharge  a  Piflol  at  B.  and  then  runs  ^"^^>  53- 
away,  B.  purfues  him,  and  A.  turns  back,  and  in  his 
own  Defence  kills  B.    it  is  Murder.     This  I  hold  to  be 
good  Law ;  for  A.  had  a  malicious  Intent  againft  B.  and 
his  retreat  after  he  had  difcharged  his  Piftol  at  B.  was  not 
becaufe  he  repented,  but  for  his  own  fafety. 

In  a  fet  Duel,  there  are  mutual  pafles  made  between  ^  Yiz.vi'k.  122. 
the  Combatants,  yet  if  there  be  original  Malice  between 
the  Parties,  it  is  not  the  interchange  of  Blows  will  make 
an  Alteration,  or  be  any  Mitigation  of  the  Offence  of 
killing.  Therefore  I  hold,  if  Maivgridge  had  thrown  the 
Bottle  at  Mr.  Cope^  and  Mr.  Cope  had  returned  another 
upon  him  and  hit  him,  and  thereupon  Mmvgridge  had 
drawn  his  Sword  and  killed  Mr^  Cope^  it  would  have 
been  Murder.     Some  will  fay,  that  there  is  a  difference  ^ 

between  the  Cafes,  for  that  the  AfTault  by  the  Piftol,  and 
the  lighting  a  Duel  was  exprefs  Malice,  but  this  is  only 
Malice  im.pliedi  Surely  there  is  no  difference,  for 
Malice  implied  is  prepenfed,  as  much  as  if  there  had 
been  a  proof  of  Malice,  or  Hatred  for  fome  confiderable 
Time  before  the  AGt ;  for  the  Stroke  given,  or  an  at- 
tempt made  by  Malice  implied,  is  as  dangerous  asf  a 
Stroke  given  upon  Malice  exprefTed,  therefore  may  be  as 
lawfully  refifted.  This  very  point  was  alfo  confidered  by 
the  1 2  Judges  at  Serjeants-Inn,  and  by  them  refolved  to 
be  Murder  upon  the  occalion  of  my  Lord  Morleys  Caje.  »  ^  _  ■ 
When  a  Man  attacks  another  with  a  dangerous  Weapon 
without  any  Provocation  •,  that  is  exprefs  Malice  from 
the  Nature  of  the  A61,  which  is  cruel.  The  definition 
©f  Malice  implied  is  where  it  is  not  exprefs  in  the  Nature 
S  of 

*  Sum'. 
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of  the  A£l ',  as  v/bere  a  Man  kills  an  Officer  that  had  Au- 
thority to  arreft  his  Perfon  :  The  Perfon  who  kills  him  in 
defence  of  himfelf  from  the  Arreft  is  guilty  of  Murder, 
becaufe  the  Malice  is  implied,  for  properly  and  naturally 
it  was  not  Malice,  for  his  Defign  was  only  to  defend 
himfelf  from  the  Arreft. 

1  Hawk.  i«i,      3.  I  come  now  to  the  third  Matter  prcpofed,  which 
2.  is  to  confider  what  is  in  Law  fuch  a  Provocation  to  a 

Man  to  commit  an  A61:  of  Violence  upon  another,  where- 
by he  fhall  deprive  him  of  his  Life,  fo  as  to  extenuate  the 
Faft,  ajid  make  it  to  be  a  Manflaughter  only.  Firft, 
Negatively  what  is  not.  Secondly,  Pcjitively  what  is. 
Firft,  No  Words  of  Reproach  or  Infamy,  are  fufficient 
to  provoke  another  to  fuch  a  degree  of  Anger  as  to  ftrike, 
or  alTault  the  provoking  Party  with  a  Sword,  or  to  throw 
a  Bottle  at  him,  or  to  ftrike  him  with  any  other  Weapon 
,  that  may  kill  him  ;  but  if  the  Perfon  provoking  be  there- 
by killed,  it  is  Murder. 

In  the  AiTembly  of  the  Judges,  18  Car.  2.  this  was  a 
Point  pofitiveiy  refolved.  f 

Therefore  I  am  of  Opinion,  that  if  two  are  in  Com- 
pany together,  and  one  fhall  give  the  other  contumelious 
Language  (as  fuppofe  A.  and  B.)  A.  that  was  fo  pro- 
voked, draws  his  Sword  and  makes  a  pafs  at  B.  B. 
(then  having  no  Weapon  drawn)  but  mifieshim.  There- 
upon B.  draws  his  Sword  and  pafles  at  A.  And  there 
being  an  iilterchange  of  pafles  between  them,  A.  kills  B, 
I  hold  this  to  be  Murder  in  A.  for  A\  pafs  at  B.  was 
malicious,  and  what  B.  afterwards  did  was  lawful.  But 
Foft.  295-  if  -^>  who  had  been  fo  provoked  draws  his  Sword,  and 
I  Hawk.  123.  then  before  he  pafles,  ^'s  Sword  is  drawn  ;  ox  A.  bids 
him  draw,  and  B.  thereupon  drawing,  there  happen  to 
be  mutual  pafl'es :  If-<^.  kills  5.  this  will  be  Manflaugh- 
ter, becaufe  it  was  fuddain  ;  and  A\  Defign  was  not  fo 
skbfolutely  to  deftroy  B.  but  to  combat  with  him,  whereby 

he 
f  Lord  Morley's  Cafe,  ante,  53. 
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he  run  thp  hazard  of  his  own  Life  at  the  fame  Time. 
But  if  Time  was  appointed  to  fight  (fuppofe  the  next 
Day)  and  accordingly  they  do  fight ;  it  is  Murder  in  him 
that  kills  the  other.  But  if  they  go  into  the  Field  imme-  '  Hawk.  135. 
diately  and  fight,  then  but  Manllaughter.  Suppofe  upon  °  '^^^' 
provoking  Language  given  by  B.  to  A.  A.  gives  B.  a 
box  on  the  Ear,  or  a  little  blow  with  a  Stick,  which  hap- 
pens to  be  fo  unlucky  that  it  kills  B.  who  might  have 
fome  Impoftume  in  his  Head,  or  other  Ailment  which 
proves  the  Caufe  of  S's  Death,  this  blow  though  not  juf- 
tifiable  by  Law,  but  is  a  wrong,  yet  it  may  be  but  Man- 
flaughter,  becaufe  it  doth  not  appear  that  he  defigned  fucli^ 
a  Mifchief. 

2.  Secondly,  As  no  Words  are  a  Provocation,  fo  no  i  Hawk.  124. 
affronting  Geftures  are  fufficient,    though  never  fo  re-  iH.P.  C.  454, 
proachful  •,  which  Point  was  adjudged,  3  Cro.  779.  Wats  j^o„  171.  S.C. 
and  Brains^  in  an  Appeal  of  Murder. 

There  having  been  a  Quarrel  between  A.  and  B.  and  i  Hawk.  123. 
B.  was  hurt  in  the  Fray  ;  and  about  two  Days  after,  B. 
came  and  made  a  wry  Mouth  at  A.  who  thereupon  ftruck 
him  upon  the  Calf  of  the  Leg,  of  which  he  inftantly  died. 
It  was  Murder  in  A.  For  the  affronting  him  in  that  Man- 
ner was  not  any  Prpvocation  to  A.  to  ufe  that  Violence 
to  B, 

There  hath  been  another  Cafe  which  I  fear  hath  been  ^  Hawk.  ti6. 
theoccafion  of  fome  Miftake  in  the  decifion  of  Queftions  jrV^'  *'^'^* 
of  this  Kind,  Jones  432.  D.  Williams^  Cafe,  he  being  a  Skinner,  668. 
WelJ}j-man,  upon  St.  David's  Day  having  a  Leek  in  his 
Hat,  a  certain  Perfon  pointed  to  a  Jack  of  Lent  that  hung 
up  hard-by,  and   faid  to  him  look  upon  your  Country- 
man ;    at  which  D.   JVilliams  was  much  enraged,   and 
took  a  Hammer  that  lay  upon  a  Stall  hard-by,.  and  flung 
at  him,  which  miffed  him,  but  hit  another  and  killed 
him  :    He  was  indidled  upon  the  Statute  of  llabbing. 
Refolved,  he  was  not  with  that  Statute,  but  guilty  of 
S  2  Manflaughter 
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Manflaughter  at  Common  Law.  I  concur  with  that 
Judgment,  that  it  is  not  within  the  Statute  of  dabbing, 
for  it  is  not  fuch  a  Weapon,  or  A61  that  is  within  that 
Statute,  neither  could  he  be  found  guilty  of  Murder,  but 
only  of  Manflaughter,  for  the  Indiftment  was  for  no 
more.  But  if  the  Indiilment  had  been  for  Murder,  I 
do  think  that  the  Weljh-mav  ought  to  have  been  convifted 
thereof,  for  the  Provocation  did  not  amount  to  that  de- 
gree, as  to  excite  him  defignedly  to  deftroy  the  Perfon 
that  gave  it  him. 

Foft.  261.  2-  Thirdly,  If  one  Man  be  trefpafling  upon  another, 

breaking  his  Hedges  or  the  like,  and  the  Owner,  or  his 
Servant,  fliall  upon  fight  thereof  take  up  an  Hedge-ftake, 
and  knock  him  on  the  Head  \  that  will  be  Murder,  be- 
caufe  it  was  a  violent  Acl,  beyond  the  Provocation,  which 
is  fufficiently  juftified  by  Hallotuays  Cafe,  who  did  not 
feem  to  intend  fo  much  the  DeftrucSlion  of  the  young 
Man  that  ftole  the  Wood,  as  that  he  fhould  endeavour 
to  break  his  Skull  or  knock  out  his  Brains,  yet  ufing  that 
violent  and  dangerous  A£lion  of  tying  him  to  the  Horfe- 
tail,  rendered  him  guilty  of  Murder. 

If  a  Man  fhall  fee  another  ftealing  his  Wood,  he  can- 
not juflify  beating  him,  unlefs  it  be  to  hinder  him  from 
ftealing   any  more,  (that  is)  that  notwithftanding  he  be 
forbid  to  take  any  he  doth  proceed  to  take  more,  and  will 
'  not  part  with  that  which  he  had  taken.     But  if  he  defifts, 

and  the  Ovtmer  Wood-ward  purfues  him  to  beat  fo  as  to 
kill  him.     It  is  Murder. 

If  a  Man  goes  violently  to  take  another  Man's  Goods, 
he  may  beat  him  ofF  to  refcue  his  Goods,  9  jE".  4.  281.^. 
19  Hen.  6.  3 1.  But  if  a  Man  hath  done  a  Trefpafs  and  is 
not  continuing  in  it ;  and  he  that  hath  received  the  In- 
jury fhall  thereupon  beat  him  to  a  degree  of  killing.  It 
is  Murder  ;  for  it  is  apparent  Malice  ;  for  in  that  Cafe  he 
ought  not  to  ftrike  him,  but  is  a  TrefpafTor  for.fo  doing. 

4.  Fourthly, 


4.  Fourthly,  If  a  Parent  or  a  Mailer  be  provoked  to  a 
degree  of  Paflion  by  fome  Mifcarriage  of  the  Child  or 
Servant,  and  the  Parent  or  Mafter  fhall  proceed  to  cor- 
real the  Child  or  Servant  with  a  moderate  Weapon,  and 
fhall  by  chance  give  him  an  unlucky  ftroke,  fo  as  to  kill 
him  •,  that  is  but  a  Mifadventure.     But  if  the  Parent  or 
Mafter  fliall  ufe  an  improper  Inftrument  in  the  Correc- 
tion ;  then  if  he  kills  the  Child  or  the  Servant,  it  is  Mur- 
der :  And  fo  was  it  refolved  by  all  the  Judges   of  the 
Kings  Benchy  with  the  Concurrence  of  the  Lord  Chief 
Juftice  Bridgmntiy   in  a  fpecial  Verdi£t  in  one  Gray's  Cafe  Gray's  Cafe, 
found  at  the  Old  Bailey  lo  OB.   i8  Car.. 2.  and  removed  J'*^®  ^^^^' 
into  this  Court.     Gray  being  a  Smith,  B.   was  his  Ser-  ^^^^  referen- 
vant;  he  commanded   B.  his  Servant  to  mend  certain  ces  there. 
Stamps  belonging  to  his  Trade  ;  afterwards  he  and  his  ^^^p^^* 
Servant  being  at  Work  at  the  Anvil,  Gray  afked  his  Ser-  .^/ 
yant  whether  he  mended  the  Stamps,  as  he  had  dire£ted 
him.     But  B.  the  Servant  having  neglected  his  Duty  ac- 
knowledged it  to  his  Mafter,  upon  which  the  Mafter  was 
angry,  and  told  him  if  he  would  not  ferve  him,  he  fhould 
ferve  at  Bridenvel ;  to  which  the  Servant   replied,  that 
he  had  as  good  ferve  in  Bridenuel  as  ferve  the  faid  Gray ; 
whereupon  the  faid  Gray  took  the  Iron  Bar  upon  which 
he  and  his  Servant  was  working,  and  ftruck  his  Servant 
with  it  upon  the  Skull,  and  thereby  brake  his  Skull,  of 
which  the  Servant  died.     This  was  held  to  be  Murder  ; 
yet  here  was  a  Provocation  on  a  fudden,  as  fudden  a 
refentment,  and  as  fpeedy  putting  it  in  Execution  ;  for 
though  he  might  correal  his  Servant  both  for  his  negleft 
and  unmannerlinefs,   yet  exceeding  meafure  therein,  it 
is  malicious.     Every  one  muft  perceive  tliat  this  laft  is  a 
much  ftronger  Cafe  than  this  at  Bar, 


1.  Firll, 


1.  Firfl,  Gray  was  working  honellly  and  fairly  at  his 
Trade,  and  juftly  calling  to  his  Servant  for  an  account 
of  his  Bufinefs ;  this  Mifcreant  was  in  the  adlual  viola- 
tiosi  of  all  the  Rules  of  Hofpitality. 

2.  Secondly,  Grafs  Action  was  right,  as  to  the  ftrik- 
inghis  Servant  byway  of  Correflion  ;  but  the  Error  was 
in  the  Degree,  being  too  violent,  and  with  an  improper 
Weapon.  This  of  Mawgridge  was  with  a  Refolution  to 
do  Mifchief. 


3.  Thirdly,  he  had  not  the  leafl  Provocation  from  Mr. 
Cope^  until  after  he  had  made  the  firft  and  dangerous 
Aflault,  and  then  purfued  it  with  the  drawing  his  Sword 
to  fecond  it,  before  Mr;  Cope  returned  the  other  Bottle. 
But  Gray  had  a  Provocation  by  the  difappointment  his 
Servant  gave  him  in  negle£ling  his  Bufmefs,  and  return- 
ing faucy  Anfwer. 

The  like  in  obflinate  and  perverfe  Children,  they  are 
3  great  grief  to  Parents,  and  when  found  in  ill  A£lions, 
are  a  great  Provocation.  But  if  upon  fuch  Provocation 
the  Parent  fhall  exceed  the  degree  of  Moderation,  and 
thereby  in  chaftifing  kill  the  Child,  it  will  be  Murder. 
As  if  a  Cudgel  in  the  Correction  that  is  ufed  be  of  a  large 
fjze,  or  if  a  Child  be  throM'n  down  and  ftamped  upon. 
So  faid  the  Lord  Bridgeman  and  Juftice  Tiuifdeny  and 
that  they  ruled  it  fo  in  their  feverai  Circuits. 

5.  If  a  Man  upon  a  fudden  Difappointment  by  ano- 
ther {hall  refort  violently  to  that  other  Man's  Houfe  to 
expoftulate  with  him,  and  with  his  Sword  fhall  endea- 
vour to  force  his  Entrance,  to  compel  that  other  to  per- 
form his  Promife,  or  otherwife  to  comply  Math  his  de- 
fire  5  and  the'  Ov/ner  (hall  fet  himfelf  in  oppofition  to 
him,  and  he  fliall  pafs  at  him,  and  kill  the  Owner  of 
the  Houfe,  it  is  Murder,  2  Roll.  Rtp.  460.  Clement 
againfb    Sir    ChaiHes  Blunt^  in  an   Appeal  of  Murder. 

The 


The  Cafe  was,  that  Clement  had  promifed  a  Dog  to  ScV  ^  j|^\vk.  laA. 
Charles  Blunt  ;  and  being  requeiled  accordingly  to 
deliver  iiim,  refufed,  and  beat  the  Dog  home  to  his 
Houfe  :  At  which  Sir  Charles  Blunt  fetched  his  Sword, 
and  came  to  Ckmenfs  Houfe  for  the  Dog.  Clement 
flood  at  the  Door,  and  refufed  hij  Entry.  Blunt  there- 
upon kills  Clement,  The  Jury  were  merciful,  and  found 
this  FdcSt  in  Sir  Charles  Blunty  to  be  but  Manllaughter- 
Dodderidge  was  clearly  of  Opinion  it  was  Murder.  But 
the  Lord  Chief  Juftice  was  a  little  tender  in  his  direc- 
tion to  the  Jury.  But  Rolls  makes  this  remark,  that  It 
was  not  infilled  upon  by  the  Appellant's  Council,  that 
Clement  was  in  the  defence  of  his  Houfe,  and  that  Blunt 
attacked  Clement  to  force  in  :  It  was  without  all  quef- 
tion  Murder,  though  of  a  fudden  heat,  for  there  was  no 
Affault  made  by  Clement  upon  him,  nor  upon  any  of 
his  Friends,  but  all  the  violence  and  force  was  on  Sir 
Charles  Blunt's  fide. 

Having  in  thefe  particulars  fhewn  what  is  not  a  pro- 
vocation fufficient  to  alleviate  the  a6l  of  Killing,  fo  as 
to  reduce  it  to  be  but  a  bare  homicide,  I  will  now,  fe- 
condly,  give  fome  particular  Rules,  fuch  as  are  fup- 
ported  by  Authority  and  general  confent,  and  (hew  what  . 
are  always  allowed  to  be  fufficient  provocations- 

I.  Fir  ft,  If  one  Man  upon  angry  words  Oiall  make  ,  Hawk.  1*5, 
an  Afiault  upon  another,  either  by  pulling  him  by  the 
Nofe,  or  filliping  upon  the  Forehead,  and  he  that  is  fo 
affaulted  fhall  draw  his  Sword,  and  immediately  run  the 
other  through,  that  is  but  Manflaughter  j  for  the  Peace 
is  broken  by  the  Perfon  killed,  and  with  an  indignity 
to  him  that  received  the  Affault.  Befides,  he  that  was 
fo  affronted  might  reafonably  apprehend,  that  he  that 
treated  him  in  that  manner  might  have  fome  further  de- 
fign  upon  him. 

There 


136  3!!cgina  bcrfu^  St^atDgritsge. 

I  Hawk.  117,       There  Is  a  Cafe  in  Stiles  467.     Buchner's  Cafe.  Buck- 

in  Notes.  „gy.  ^^jg  indebted,  and  B.  and  C.  came  to  his  Cham- 

gf  jgg^.gl/      ber  upon   the  account  of  his  Creditor  to  demand  the 

fi^otxc  if  the   Money.  B.  took  a   Sword   that   hung   up,  and  was  in 

Cafe  be  not  al-  the   Scabbard,  and    ftood  at   the  Door  with  it  in   his 

VtlTFome        Hand  undrawn,  to  keep  the  Debtor  in  until  they  could 

flight  differ-     fend  for  a  Bailiif  to  Arrefc  him ;    thereupon  the  Debtor 

ence  by  Hale  took  out  a  Dagger  which  he  had   in  his  Pocket  and 

in  J  H.  P.  C.    ftabbed  B.     This  was  a  Special  Verdia  and  adjudged 

only  Manflaughter,  for  the  Debtor   vvas  infulted,  and 

imprifoned  injurioufly  without  any  Procefs  of  Law,  and 

though  within  the  words  of  the  Statute  of  Stabbing, 

yet  not  within  the  reafon  of  it. 

2.  Secondly,  If  a  Man's  Friend  be  aflaulted  by  ano- 
ther, or  engaged  in  a  Quarrel  that  comes  to  Blows, 
and  be  in  the  vindication  of  his  Friend,  fliall  on  a  fud- 
den  take  up  a  mifchievous  Inftrument  and  kill  his 
Friend's  Adverfary,  that  is  but  Manflaughter ;  fo  was 
the  Cafe,  12  Rep  87.  *  If  two  be  fighting  together,  and 
,  a  Friend  of  the  one  takes  up  a  Bowl  on  a  fudden,  and 
with  it  break  the  Skull  of  his  Friend's  Adverfary,  of 
"which  he  died,  that  is  no  more  than  Manflaughter.  So 
it  is,  if  two  be  fighting  a  Duel,  though  upon  Malice 
prepenfed  ;  and  one  comes  and  takes  part  with  him, 
that  he  thinks  may  have  the  difadvantage  in  the  Com- 
bat, or  it  may  be  that  he  is  moft  airefted  to,  not  krss/W- 
ing  of  the  Malice,  that  is  but  Manflaughter,  PL  Com. 
10 1.     Jolm  Vaughan  and  Salijbury. 

Foft.  154.  3-  Thirdly,  If  a  Man  perceives  another  by  force  to 

be  injurioufly  treated,  preiTed,  and  retrained  of  his 
Liberty,  though  the  Perfon  abufed  doth  not  complain, 
or  call  for  Aid  or  Afiiftance ;  and  others  out  of  Com- 
pafTion  fliall  come  to  his  Refcue,  and  kill  any  of  thofe 
that  fhall   fo   reitrain   him,    that  is  Manflaughter,    18 

Vde  ante  cq.  ^^^'  '^'  adjudged  in  this  Court  upon  a  Special  Verdi£t 
found  at  the  Old  Baily^  in  the  Cafe  of  one  Hugetty   118 

Car. 
*  Manflaughter. 


Car.  2.     j4'  and  others  in  the  time  of  the  Dutch  War  i- Hawk.  125, 
without  any  Warrant  imprefled  B.  to  ferve  the  King  at  r  ^iT—p'  ft 
Sea.     jB.  quietly  fubmitted  and  went  off  with  the  Prefs-  154^  314, 
Mafters :  Hugett  and  the  others  purfued  them  and  re- 
quired a  fight  of  their  Warrant ;  but  they  (hewed  a  piece 
of  Paper,  that  was  not  a  fufEcient  warrant :  Thereupon 
Hugett  with  the  others  drew  their  Swords,  and  the  Prefs- 
Mafters  theirs,  and  fo  there  was   a  Combat,  and  thofe 
who  endeavoured  to  Refcue  the  prefTed  Man  killed  one 
of  the  pretended  Prefs-Mafters.     This  was  but  Man- 
flaughter,  for  when  the  Liberty  of  one  Subjedl  is  in- 
raded,  it  affedts  all  the  reft :  It  is  a  provocation  to  all 
People,  as  being  of  ill  example  and  pernicious  Confe- 
quence.     All  the  judges  of  the  King's  Bench,  viz.  Keil-  This  Opiniofl 
ingy  Tixjifdetiy   Wyndham  and  Moretoti  were  of  opinion,  '^  contended 
that  it  was  Murder,  becaufe   he   medled  in  matter  in  Pofter  315  to 
which  he  was  not  concerned  :  But  the  other  eight  Judges  318,  whocon- 
of  the  other  Courts  conceived  it  only  Manflaughter,  to^''?,.^^^    , 
which  the  Judges  of  the  King's  Bench  did  conform,  and  the  thrre  o- 
gave  judgment  accordingly.  ther  Judges. 

4.  Fourthly,  When  a  Man  is  taken  in  Adultery  *  with  ^  Hawk.  125. 
another  Man's  Wife,  if  the  Hulband  fliall  Stab  the'Adul- 
tererer,  or  knock  out  his  Brains,  This  is  bare  Man- 
flaughter :  for  Jealoufy  is  the  Rage  of  a  Man,  and  Adul- 
tery is  the  highefl  iiivafion  of  property,  i  Vent.  158. 
Raymond  213.     Mantling' s  Cafe,  f 

If  a  Thief  comes  to  Rob  another,  it  is  lawful  to  Kill  2  KeL.  829. 
him.  And  if  a  Man  comes  to  Rob  a  Man's  Pofterity  ^  2'"°^"-  '^*' 
and  his  Family,  yet  to  Kill  him  is  Manflaughter.  So  is 
the  law  though  it  may  feem  hard,  that  the  killing  in  the 
one  Cafe  fliould  not  be  as  juftifiable  as  the  other. 
20  Leviticus,  i  o  Ver,  If  one  commiteth  Adultery  with 
his  Neighbour's  Wife,  even  he  the  Adulterer  and  the  Adul- 

*  Although  this  is  the  higheft  poffible  invafion  of  Property,  a 
Man  is  not  juiiifiable  in  killing  another,  whom  he  taketh  in  Adul- 
tery with  his  Wife  ;  for  it  favours  more  of  fudden  Revenge,  than  , 
of  Self-prefervation  ;  but  this  Law  hath  been  executed  with  great 
Benignity.  1  Hawk,  in  Notes  to  p,  no,  N-  Ed. — If  the  Hulband, 
however,  deteft  the  Ravifher  in  the  Attempt,  the  Wife  calling  for 
Afliftance,  it  \%  e%<zvS.'zb\Q,  Je  defendendo.  i  Hale.  486,  4  Black. 
Com.   iSi. 

'fin  fome  books  called  Maddag's  Cafe. 

T  terefs 


terefs  Jhall  he  put  to  death.  So  that  a  Man  cannot  receive 
a  higher  ProvoQation.  But  this  Cafe  bears  no  proportion 
with  thofe  Cafes  that  have  been  adjudged  to  be  only 
Manflaughter,  and  therefore  the  Court  being  fo  advifed 
doth  determine  that  Maivgridge  is  Guilty  or  Murder- 
More  might  be  faid  upon  this  occafion ;  yet  this  may  at 
prefent  fuffice  to  fet  the  Matter  now  in  queftion  in  its 
true  Light,  to  fliew  how  neceflary  it  is  to  apply  the  Law 
to  exterminate  fuch  noxious  Creatures.  Upon  this  Con- 
dition the  Court  did  dire(5l  that  Procefs  ftiould  be  iflued 
V  againft  Mawgridge,  and  fo  to  proced  to  Outlav^  if  he 

cannot  be  retaken  in  the  mean  time. 


9,  Hale  305  it  is  faid  contrary  to  this  determination,  and  thofe  of 
Mackally,  9  Co.  Rep.  70.  and  Oneby's  Cafe  9  St.  T.  14.  3  Stra, 
566.  2  L.  Raym.  1485,  i  Barnard.  17 — that  he  had  rarely  known 
any  fpecial  verdidl  where  the  G^ueftion  was  Murder  or  Manflaugh- 
ter, judgment  to  be  given  for  Murder,  but  commonly  for  Man-, 
flaughter,  fe  defendendo* 
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Felony,  not  Burglary  84 

6.  Goods  taken  from  one  place, 
and  left  in  another  in  the  fame 
Houfe  -  2 1 

7.  Where  breaking  a  Houfe  by  co- 
lour of  a  Servant  is  Felony     47 

8.  Where,  though  the  Indi(£tment  is 
Felony,  the  Judgment  may  be 
Trefpafs  -  29 

9.  No  Felony  in  a  Wife  to  join 
with  her  Hufoand       "-  31 

10.  How  a  pretended  Wife  in  fuch 
a  cafe  (ball  be  indided  37 

11.  Where,  one  attainted  of  Felo- 
ny, or  burnt  in  tlie  Hand,  may 
be  a  Wifnefs  -""    jhid. 

12.  Helping  a  Felon  fecretly  to 
Efcape  ,-  "45 

1 3.  Pulling'  down  -  Enclofures  Fe- 
lony - 75 

14.  So  breaking'of  prIfon.s  where- 
by  Felons  Efcape,  and  in  fome 
cafes  Treafon  -  77 

Frejh  Suit. 

I.  What  it  is,  deter.niir^able  at  dif- 

cretipp  of  J^e  Judges  96 

G.  Gaol- 
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G. 

Caol'Delfvery,  vide  Oyer  and 
Terminer. 

QaoU  and  Gaokrt, 

1 .  Prifoners  for  Trcafon  and  Felo- 
ny to  be  fcnt  to  Nenvgate,  not 
Nezvprifon  -  * 

2.  Gaolers  to  make  more  perfeCl 
Kallenders  -  3 

3.  And  to  certify  Caufes  of  Ira- 
prifonraent,  and  take  notice  of, 
the  fame  -  4 

Coldfmitb,  vide  Judgments  5. 

Goods. 

1.  Stolen  and  fold,  reftored  to  the 
Owner  that  Profecutes     35,  48 

2.  Sold  to  a  Broker  does  not  alter 
the  property  -  50. 

3.  Of  the  Iraployer,  may  be  laid 
the  Goods  of  the  Carrier        39 

4.  Delivered  to  a  Porter  or  Car- 
rier, and  ftolen  by  him.  Felony 

25,  82,  83 

5.  Taken  by  a  Lodger  that  Hires 
them,  neither  Felony  nor  Tref- 
pals  24,  'vide  81  to  85  contra, 

6.  Taken  by  the  owner  of  a  Houfe 
out  q£  his  Lodgers  Chamber    84 

7.  Taken  out  of  a  Hoafe  before  the 
owner  Lodges  in  it  46 

8.  Taken  by  colour  of  Law^  yet 
Felony  -  47 

9.  Goods  forfeited  undervalued, 
the  Jury  amerced  84 

H. 

Habeas  Corpus. 

I.  Of  removing  Prifoners  there- 
by ~  4 


Highways. 

I,  A  Form  of  a  Conviflion  on  view 
of  a  Juftice  for  being  unrepaired, 
and  an  Order  thereupon  34 

Hujbandand  Wife,  vide  Wife. 

I. 

Indi^ments. 

1.  Copies  of  Indictments  for  Felo- 
ny not  to  be  given  without  fpe- 
cial  Motion  -  3 

2.  Aiding  and  affifting  cuidam  ig~  ' 
nolo  in  Treafon  -  10 

3.  Contra  Pacem  of  two  Kings     1 1 

4.  The  Indictment  in  Latiny  tho' 
the  Writ  in  Englijb  8,  la 

5.  Found  on  private  Evidence  to 
the  Grand- Jury  -  8 

6.  A  joint  Indictment  feveral  in 
Law  -  g 

7.  Time  of  the  FaCt  not  material  in 
Treafon  -  16- 

8.  Where  it  lays  the  Treafon  in 
one  County,  yet  Evidence  of 
FaCts  may  be  in  other  Counties 

9.  Where  it  makes  le'vying  War  the 
Treafon,  'tis  local ;  contrU'wh&XQ 
inferted  only  as  an  Overt  ACt  ta 
prove  the  Treafon  1 6 

10.  Hovv  Overt  ACts  are  to  be  al- 
ledged,  t^ide  Tit.  Ouert  Ads. 

1 1.  Whe  the  Indictment  is  to  be 
for  le'wying  War-j  and  when  for 
confpiring  the,King*s  Death       z  t 

12.  Printing  Treafonable  Pofitions 
a  compaffing  the  King's  Death 

22 

13*  Where  for  Felony  it  muft  be 

felonice  cepit  ^  afporta'vit         82 

14,  Where  the  Indictment  is  for 

Felony,  the  Judgment  may  be 

Trefpafs  -  29 

One 
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15.  Oneindidled  of  Burglary  and 
Stealing  is  acquitted,  cannot  be 
after  inditled  for  Burglary,  but 
may  for  Felony  in  dealing  the 
Goods  of  another  at  the  fame 
time  30,  52.   i^ide  Tit.  Goods. 

16.  Where  it  miij  (?Ly  per  inferiu- 
niiim,  when  a  Mailer  kills  hia 
Servant,  or  Parent  a  Child        28 

17.  For  Murder  of  a  Bafe  Child,  it 
concludes  contra  Face/a  general- 
ly, and  not  centra  jormam  Stcitut' 

18.  Indictment  of  Murder,  Convic- 
tion of  Manflanghter     89  to  108 

ig.  Man  (laughter  is  to  be  alledged 
done  voluntarily  ii2 

20.  Yet  Murder  is  not  charged  po- 
fitively,  but  by  conclufion      125 

ai.  Beft  to  join  feveral  Criminals 
in  the  fame  Indiftment        9>7f 

22.  Where  an  Indiclment  and  an 
Appeal  are  depending,  the  Ap- 
peal fi]all  have  preference,  it  de- 
iired  -  107 

2:}.  Where  Indictments  are  raofe 
regarded  than  Appeals  95,96 
f^tue  Tit.  Appeah. 

24.  How  an  Indictm.ent  mufi:  be 
laid  for  robbing  Houfes  and  Fer- 
fons  -  69,  70 

■-  Informations. 

i.  An  Information  to  beagainfl:  the 
Townlliip  on  a  Felon's  Efcape 

5 
"Judgments. 

1.  For  printing  Treafonable  and 
Faflious  Books  -  24 

2.  Judgm-ent  for  Trefpafs  though 
the  {nditrment  was  Felony       29 

3.  Wh!:reone  Handing  mute,  Judg- 
ment to  be  prefs'd  36 

4.  In  Appeals  a  Mute  has  the  fame 
judgment  as  on  Ixidiftments    37 


5.  Judgment  on  a  Goldfmith  for 
falfifying  Plate  -  39 

6.  Sever.':  1  Judgments  on  one  and 
the  fame  Verdift  -  77 

7.  Judgment  on  a  Conviftion  of 
Manflaughter  returned,  though 
an  Appeal  of  Murder  returned 
v/ith  it  -    •  go 

8.  And  rhe  Judgment  is  to  have  re- 
lation to  the  Conviction  only  gr 

"Judges. 

1.  Their  Kabit  on  Trials  of  Peers 

54 

2.  Not  to  deliver  their  Opinion  but 
in  open  Court  ibid 

3.  ^icere  if  aiked  by  the  Lord 
High  Steward  in  abfence  of  the 
Prifoner  -  ibid 

■   Jurors. 

I.  That  they  have  found  others 
in  the  fame  Indiftment  Guiltj, 
no  caufe  of  Challenge  g 

2r  One  peremptorily  challenged 
may  be  drawn  againft  Others  in 
the  fame  Indictment  ibid 

3.  They  may  find  the  Treafon  at 
another  time  than  in  the  Indict- 
ment -  16 

4.  More  than  Twenty-four  may  be 
returned  in  Criminal  cafes    ibid, 

5.  Fined  for  a  VerdiCl  contrary  to 
the  Courts  direction  50 

6.  Ameixed  for  undervaluing  of 
Goods  forfeited  58 

7.  Circumftances  inquirableon  the 
Stat.  I  Jac,  c.  8.  -  28 

JuJIices  of  Peace. 

1.  To  certify  Recognizances,  Bail- 
ments, iJc.  to  the  Selfions  i 

2.  Turned  cut  of  Comn-iffion  if  take 
infafficiert  Bail,  or  Bail  where 
none  ought  to  be  taken  3 

Oh 
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5."  On  View  of  Highways  unrepair- 
ed may  convict  -  34 

4.  Juftices,  &c.  may  arm  them- 
felves  and  others,  to  fupprefs 
Riots,  Rebellions,  cjc.  76 

K. 

King- 
Vide  Indi^ment  and  Treafon. 

1.  King's  Councel  are  Profecutors 
in  the  King'-s  Cafe  i^ 

2.  His  Death  dilTolved  the  Long 
Parliament  -  i_4 

3.  Though  not  in  PoffeiTion,  yet  is 
Kin'T  de  faSo  ^  de  jure  15 

4.  The  King  more  concerned  in 
Intereft  on  Death  of  a  Man  than 
the  Appellant  -  95 

L. 

Larceny. 

1.  CannotbecommittedbyaWife 
jointly  with  her  Hulband;  con- 
tra of  Murder  -  3 ' 

2.  What  ihall  be  faid  Larceny^  and 
what  Robbery  -         68, 69 

London. 

1.  Difference  between  a  Fa£l  done 
there  (where  Death  enfues)  and 
done  in  a  Country  Town        40 

M. 

Malice i  Ewvy  and  Hatred, 

I.  Their  Definition,  Diftinftion 
and  import         -  126,  127 

2    Malice  implied  defined  130 

..  What  is  Malice   exprefs'd 
■^      .  iz6,  i^c. 


Manfton-Houje. 

1.  A  Chamber  \n  Sofncrfet-Ho'ife  % 
or  l']'^hite-Hall,  no  Manlion- 
Houfe  ;  contra  of  alThamber  in 
the  Inns  of  Court  -  27 

2.  §h((£re  of  the  Room  of  an  In- 
mate, Lodger,  yr.  S;,  84 

Market -overt . 

I.  Goods  ftolen  and  fold  there, 
may  be  reftored  to  the  Owner 
that  profecutes  3$,  48 

Mifprifion  of  Treafon. 

1.  Concealment,  where  High- 
Treafon,  and  where  Mifprilion 
only  -  17 

2.  VVhat  requifite  to  make  Mifpri- 
fion of  Treafon,     ib.  ^  2t,  22 

3.  Uttering  of  falfe  Money  know- 
ingly, not  Mifprifion  of  Treafon, 
but  a  great  Mifprifion,  and  fina- 
ble -  33 

Murder  and  Manjlaughter. 

1 .  Where  a  Pardon  of  one  (hall  ex- 
tend to  the  other  -  24 

2.  Stat.  ^H.y.c.  I.  extends  to 
Murder,  not  Manflaughter      25 

3.  Party  dymg  through  his  own 
Negligence  or  Diforder,  no  ex- 
cufe  -  26 

4.  Murder  to  kill  one  fuddenly 
without  caufe  27,  '28 

5.  And  the  fudden  Quarrel  lies  on 
the  Prifoner  to  prove      27,  127 

6.  Qiiarrel  in  the  morning  and  fight 
in  the   afternoon.  Murder,  ibtd. 

L^  56 

7.  Intent  to  conceal  a  Ballard 
Child,  not  Murder  within  the 
Statute  -  32 

U  8.  See 
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8.  See  the  difference  between 
Murder  and   rvfanflauc^hter     40, 

80,  12  1,  124 

9.  VerdiO:  for  Manflaughter  tho' 
the  Court  dire.'-'^ced  '.lurder  50 
yid:-"  Indi6\ment  of  Murder,  tl^c. 

89 

10.  Killing  another  in  defence  ot 
a  Room  in  a  Tavern,  juftifiable, 

5' 

11.  Poifoning  is  Murder  at  Com- 
ma n  Laiv  -  i^Z 

12.  Words  no  provocation  to  lef- 
fen  the  Crime  from  Murder  to 
ManOdUghter  5Sj  65 

13.  What  will  be   a  Provocation 

I  30 

14.  Two  playing  at  Tables  fall 
out  fuddenly,  and  one  with  a 
Dagger  kills  the  other  rjo 

15.  If  they  quarrel,  and  after  a 
reafonable  Time  fight,  and  one 
kills  the  other.  Murder  56 

16.  But  if  they  fight,  prefently, 
only  Manflaughter  ib. 

17.  Contra  if  they  appoint  a  place 
to  fight  ■  it>. 

18.  M'jrder  notwithftanding  flying 
to  the  wall  -  58 

19.  judges  differ  if  Murder  or 
Manflaughter  in  Hcpkin  Hugget^^ 
Cafe  -  59 

:5o.  Vf.  aSTauIts  B,  (without  pro- 
vocation) by  drawing  his  Sword, 
i^c.  and  B,  in  defence  draws 
his  ;  they  fight,  and  A.  kills  B. 
Murder  in  A.  ~  61 

31,  But  if  two  quarrel  and  fight, 
and  another  runs  in  to  aid  one 
of  therB  and  kills  the  ochetj,  Man- 
daughter  -  z3. 

zz-  >  P  if  it  he  in  refcuing  a  Youth 
endeavoured  to  be  Spirited 
away  -  62 

23.  MaO.er  correcting  his  Servant 
with  a  Bar  of  Iron  kills  him. 
Murder  »  64,  133 


24.  So  where  a  Hufband  ftrikes  hra 
Wife  with  a  Peftle  ib. 

25.  Or  a  Mother  her  Child  by 
kicking     and     ftamping   on     it 

64,  134 

26.  One  killed  endeavouring  to 
pnrt  two  fighting,  where  Mur- 
der    and    where    Manflaughter 

66 

27.  A.  arrefled,  endeavours  a  Ref- 
cue,  and  another  of  his  party  kills 
the  Officer,  Murder  in  A.        87 

28.  And  lb  in  one  that  comes  in 
Aid  of  A.  though  he  knew  not  of 
the  Arreil;  -  ib. 

29.  So  where  feveral  attempting 
an  unlawful  Aft  are  refilled,  and 
one  of  the  Refi  tiers  is  killed,  all 
are  Guilty,  though  not  prefent  ib. 

30  Bixt  \i  A.  yields  to  the  Arreft, 
and  others  endeavour  to  refcue 
him,  and  kill  the  OfHcer,  not 
Murder  in  A,  tb. 

31,  A.  B.  C.  l£c,  attempting  an 
unlawful  Att,  are  refifled  by  the 
King's  OfHcers,  A.  kills  5.  Mur- 
der in  A,  but  not  in  C.  i^c.  ex- 
cept they  knew  of  ^s  defign  to 
kill  B.  -  III,  1 13 

32-  But  if  A.  had  killed  the  Offi- 
cer, or  in  attempting  to  kill  him 
had  killed  B.  C.  Uc  Murder  in 
all  -  114,  1 18 

33.  A.  and  B.  fight  of  Malice,  A. 
kills  C.  coming  to  part  them. 
Murder  in  A.  $^<^re  if  fo  in  B, 

1 14 

34.  Yet  a  Conftable  or  other  com- 
ing to  keep  the  Peace  is  killed, 
not  Murder  except  he  declares, 
or  the  party  knows  he  came  to 
that  intent  115,  ri6 

35.  A.  ijc.  come  riotoufly  to  the 
Houfeoi  B.  C.  perfuading  Peace, 
iskil'sidby  a  Stone  thrown  at 
random  over  a  Wall  by  one  of 
.^'3  Servants,  Murder  in  all    116 

36.  So 
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2j6.  So  where  feveral  defign  a  Fe- 
lonious A£t,  and  in  doing  there- 
of another  is  killed  i  17 

37.  ^.  without  provocation  throws 
a  Bottle  at  B,  and  immediately 
draws  his  Sword,  B,  returns  the 
Bottle  and  ftrikes  A.  A.  ftabs  B, 
Murder  120,  125,  126 

58.  What  may  be  done  or  not 
doney^  defendenda        iz'6  to  i  30 

39.  One  within  the  words  of  the 
Statute  of  Stabbing,  not  within 
the  reafon  of  it,  i  36 

40.  V/hat  provocation  may  exte- 
nuate the  Crime         130  to  ;38 

41.  Ancient  and  later  Acceptati- 
ons in  Law  of  the  words  Mur- 
der and  Ho7nictde         121  to  125 

Mute,  vide  TryaL 

O. 

Oath. 

1,  The  Oath  of  Allegiance  not 
pr®perly  fo  -  38 

2.  The  Oath  of  a  Coroner  on  ad- 
mitting the  Examinanon  of  Wit- 
neffes  taken  by  him  to  be  read 
in  Court  -  55 

Overt  A£is. 

1.  How  to  belaid  in  Indictments 

8,9 

2.  Words  Overt  AQs  to  prove 
Trealon  -  '3 

3.  So  is  affembling  together,  ad- 
vifing  or  confulting  15,  17 

4.  Whether  to  be  laid  in  the  fame 
County  or  not  -  i  5 

5.  Overt  AQs  to  prove  a  Confpir- 
ing  to  levy  War'  -  20 

6.  Confulting  to  levy  War,  an 
Overt  Act  of  Confpiring  the 
King's  Death  -        20,21 


7,  So  confpiring  with  a  Foreign 
Prince  to  invade  rhe  Realm     28 

8.  So  printing  of  Treafonable  Po- 
fitions,  ISc.  -  22, 2^ 

Outlawry. 

I.  How  Execution  is  awarded 
thereon  in  Treafon  13 

Oyer  and  Terminer. 

1.  The  General  Commilhon  of 
GaoI-delivery,  i£c.  mor«  eligi- 
ble to  try  Criminals  than  a  Spe- 
cial Commiffion  of  Oj^r  andTet' 
miner  -  7 

2.  Commiffion  of  Oyer  and  Termi- 
ner may  Sic,  Inquire  and  Try  all 
in  one  Day  -  77 


P. 


Papifis  Recujant. 

I.  One  fo  proclaimed  is  to  appear 
in  perlbn  at  the  Affizes,  and  to 
be  in  Cuflody  -  35 

Pannel. 

1.  May  be  fevered  where  feveral 
Prifoners  are  inone  Indidraent  9 

2.  More  than  Twenty-four  in  Cri- 
minal Cafes,  and  before  t'VeJi,  2. 
cap.  38,  in  Civil  16 

Parliament. 

1.  Long  Parliament  difiblved  by 
the  King's  Death  14 

2.  The- Authority  thereof  no  ex- 
cufe  for  Trealon  ~    ib. 

3.  Sir  Ediv.  Coke''%  Errors  touch- 
ing Parliaments  21 

Pardon, 

I.  Of  Manflaughter  not  to  extend 

to  Murder  24 

U  2  a.  A  Pur- 


T  }I  E    T  ABLE. 


2.  A  Pardon  pleaded  confeiTeth 
the  Fad,  and  is  waved  by  plead- 
ing A';/^  i^nfAj  after  25 

3.  Gloves  due  to  the  Judges  on  al- 
lowance ot  Pardons  ih. 

.  4.  Pardon  void,  becaufe  no  men- 
tion therein  that  the  party  had 
abjured  -  28 

5.  Pardon  for  TranfpQrtation  is 
Conditional  45 

Peers. 

1.  The  manner  of  their  Trial  he- 
fore  a  Lord  High  Steward         54 

2.  They  cannot  wave  their  Trial 
by  Peers  -  56 

3.  Verdi*;:^  of  the  greater  number, 
niinil;er  good  if  Twelve  agree  ib. 

4.  The  Hi.h  Steward  not  to  Ipeak 
with  the  Peers  ia  ablence  of  the 
Piifoner  -  1^7 

5.  If  not  agreed  of  their  Verdid, 
whether  they  are  to  be  kept  to- 
getlier,  or  may  go  to  their 
Houfes  -  16 

6.  Thoie  Peers  before  whom  the 
Indiflment  is  found  may  Try  58 

Poyfoning. 

1.  Cf  Principals  and  Acceflaries 
therein  -  52.  53 

2.  The  Reafon  of  making  the  btat. 
I  £.  6. cap.  12.  125 

Principal  avid  Acccjfary. 

1.  Where  one  acquitted  as  pi-inci- 
pal  n.ay  be  ind idled  as  accellary 

26 

2.  Principals  may  be  abfent  in 
f'/lurder  bv  Poilon  52,  53 

^.  Principal  Abknt,  yet  Gudty, 
though  hf  that  ga\  e  the  Poilon 
Kct-g!.iiit}  b\  reafon  of  A/ladnefs 

S3 
Printing. 

I.  Of  Treafonable  and  Seditious 

■  Locks,  crV.         -  22, 23 


Prifonersy  vide  Reprieve. 

1.  For  Treafon  not  to  be  in  Fetters 
at  their  Trial  -  10 

2.  For  Felony  not  to  be  difcharged 
during  the  interval  of  Seluons, 
but  on  good  Bail  2 

3.  Of  the  Tranfportation  of  Pri- 
foners  -  4*  45. 

4.  Where  a  Prifoner  brought  to 
Judgment,  pleads  and  is  over-, 
ruled,  his  firft  Plea  is  peremp- 
tory -  29 

5.  A  Prifoner  fecretiy  helped  to 
Elcape  a  Rtfcue  -  45 

6.  Of  breaking  Prifons  where  Trai- 
tors or  Felons  are  yj 

Property. 

1 .  A  Special  Property  where  Goods 
are  hired  by  a  Lodger  24 

2.  And  lo  it  feems  where  delivered 
to  a  C'dincv,  Jed quere  39 

^earrelling,  vide  Title  Words, 

R. 

Reprieves. 

I.  Not  to  be  where  Clergy  is  ouft- 
ed,  but  in  open  Seilions  without 
the  King's  Kxprefs  Warrant      4 

Re/cue. 

1.  By  fecretiy  helping  a  Felon  to 
iifcape  ■  45 

2.  Ri-lcuing  a  Youth  endeavoured 
to  be  fpirited  away  62 

3.  Orie  arretted  endeavours  to  be 
refcued,  and  one  of  his  Party 
kills  the  Officer         -  87 

Rejiitution. 

1 .  To  the  Ov.'ner  Profecutor  of 
Goods    fold   in     Market    overt 


2.  See  Folio 


4; 

47,48,49,96 

3,.  Refticutiuii 
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3.  Reftitiition  not  to  be  in  Robbery 
unlefs  the  Jury  find  the  Fre(h 
Suit  -  96 

Robbery. 

I.  Where  done  by  colour  of  lawful 

Pretence  -  43,  44 

3.  Robbery  and  Burglary  by  fraud 

>  62, 82 

3.  Robbery  of  a  Houfe  before  the 
Party  Lodges  in  it  ^6 

4.  What  a  Robbery  within  the 
Statutes  that  ouft  Clergy  there- 
in -  67,68,69 

5.  What  a  Robbing  of  Houfes    69 

6.  What  a  Robbing  of  Perfons  70 

S. 

SeJJionSf  y\dt  Adjournment. 

I.  Of  certifying  Recognizances, 
Appearances  and  Exanru nations 
thither  -  i,  2 

Statutes. 

Mag.  Chart,  cap.  9.  and  Maflbridge, 

cap.  25.  of  kiliing per  infottumum 

123 

Weftm.z.cap.  13.  of  Bills  of  Ex- 
ception -  1 5 

IFeftm.  z.  cap.  38.  of  the  return  of 
Jurors  -  l6 

10  Ed.  3.  cap,  2.  y  13  /?.  2.  cap,  i. 
again  ft  Pardons  of  Murder    124, 

125 

25  £.  3.  cap.  5,  Clerks  to  be 
charged  with  all  Felonies  at 
once  -  41, 42,  !02 

25  ^.  3.  <•«/>.  8.  ofcompaffingthe 
King's  death  -  20 

5  H.  4.  cap.  5.  of  cutting  uut 
Tongues,  and  pulling  out  Eyes 

3  //.  7.  cap.   I .  of  Commiiting  or 

Bailing  for  Murder         25,  9 1, 

97,  103,  104 


3  H.  7.  cap.  3.  of  Gaolers  making 
Kallenders  -  3 

II  H.  S.  cap.  II.  Reftitution  of 
ftolen  Goods  ^56,  4S,  90 

23  /■/.  8.  cap.  I.  fif  5  £.6.  cap.  9. 
of  oufting  Clergy  67  to  70,  103 

I  E.  6.  cap.  12  £^  5  £5  6  a,  6.  tap. 
II  y  I  '".far.  cap.  1.  of  Witnef- 
fes  in  Treafon  17,  49 

I  E.G.  cap.   12.  of  Poifoning  52, 

I  E.S.cap.  12.  of  breaking  Houfes 

69 

1  Mar)/  ',v7/>.  12.  of  pulling  down 
Enclofures  -  75 

I,  2  j'.  M.  cap.  10.  of  Trials  in 
Treafon  -  18,49 

I,  2  '^  /VL  r<?p.  11.  of  counterfeit- 
ing Moneys  -  50 

I,  2  '^.  M.  £•<?/).  13.  of  Examination 
ofprifoners  -  19 

8  EHz.cap.  4.  £2"  18  Eliz.  cap.  7. 
ofClergy  4f, 42,  70,  102 

31  Eliz.  cap.  12.  Reftitution  of 
ftolen  Horfes  36,48 

^^  Eliz.  Cup.  15.  Oufting  Clergy 
for  robbing  Houfes  in  the  Day- 
time -  3'»  69 

I  Jac,  cap.  8.  of  ^tabbing  28,  104, 

36 
1  J<7r.  fa/).  1 1,  of  Polygamy      27, 
80,  104 
3  Jac.  cap.  4.  of  the  Oath  of  Alle- 
giance -  38 
13  Car.  2.  cap,  I.    of  confpiring  to 
levy  War,  t^c.           -  '9 
16  Car.  2. — for  fuppreffing  Con- 
venticles               -                 38 

T. 

Tales. 

I.  Returnable  immediate  at  the 
Gaol  delivery  -  7 

Time. 

I.  The  Year  afc  rtained,  tho'  not 

alledged  in  what  King's  Reign  10 

2.  Time 


THE    TABLE. 


2.  Time  of  the  Fact  not  material 
in  Indiiftments  of  Treafon        J 6 

3.  Time  for  Appeals  a  Year  and 
Day  after  the  Murder  25 

4.  Time  for  Tranfportation  feven 
Years  -  4 

5.  But  after  five  Years  to  have 
Lands  alligned  -  45 

'J'oivnjhip. 

I.  Amerced  for  an  Efcape  of  a  Fe- 
lon on  Death  of  a  Man  5 

Tranjpcrtation, 

1.  Not  to  b£  perpetual,  but  only 
for  {&vzx\  Years  ^  4 

2.  Such  after  five  Years  to  have 
Lands  affigned  them  in  the  Plan- 
tations -  45 

Treafon. 

i.  In  compafTing  the  K.'s  Death     8 

2.  One  a6ting  as  a  Councellcr  on- 
ly, yet  a  Traitor  _      12,  23 

3.  So  if  one  fliews  his  liking  or  ap- 
probation -  '2 

4.  So  aaing  as  a  Soldier,  thougii 
by  command  of  his  Superior  Of- 
ficer -  _'  3 

5.  So  though  afting  by  Authority 
of  the  Parliament  -  M 

6.  May  be  found  feveral  Years  be- 
fore the  time  aliedged  in  the  In- 
ditiment  -  J^ 

■7.  Vyhere.Concealment  is  Treafon, 
and  where  Mifprifion  only  7,  2  i 

8. -Several  agree  to  levy  War,  a;nd 
lome  of  them  only  doit,  Treason 
in  ail  -  '9 

g.  Con fpi ring  to  levy  War  made 
Tre;iion  by  Sla!.  13  Car  2.  ^  19 

10.  Printing  Trealbnable  Fofitions 
a  ccmpdirmg  the  K.'s  Death    22 

1 1 .  Uttering  of  falle  Money  know-- 
ingly,  neither  Treafon  nor  Mif- 
p/ihon  of  Tfieafon  33 


12.  What  WitnefTes  are  requifitc 
to  prove  it.  Fide  Wjtneffes. 

13.  Several  Special  Verdifls  "in 
Cafes  of  Treafon  72,  ^c. 

14.  The  Judgment  therein  to  be 
given  by  the  Chief  Jufrice       1 1 

15.  Pulling  down  Bawdy-houfes, 
breaking  open  Prifons  in  general, 
Treafon  70,76 

id.  Where  pulling  down  Enclo- 
lu res,  breaking  Prifons,  ^t.  is 
Treafon,  and  where  Felony  75, 

76,  77 

17.  Nothing  Treafon  in  the  Inten- 
tion by  Statute,  which  was  not 
Treafon  in  the  Execution  at 
Common  Law  -  76 

18.  Adirmbling  tt)  expulfe  Strang- 
ers, remove  Councellors,  reform 
Magiilrates,  deliver  Prilbners, 
throw  down  Inclofurts,  i^c. 
Treafon  .-  76 

19.  And  fo  with  thofe  that  join 
with  them,  though  they  knownot 
their  intent  -^         -  77 

20.  What  fliall  be  faid  a  Counter- 
feiting the  Great  Seal  80 

Tna/. 

1.  Trial  by  the  General  Commif- 
fion  of  Gaol-delivery  better  than 
by  a  Special  Commiirion  of  Oyer 
and  'Tef7rut!er  -  -  "} 

2.  Several  Prifoners  for  Treafon 
try'd  together  -  8 

3.  Their  Irons  to  be  taken  off" while 
trying  -  _        10 

4.  Immediate  Trial  on  pleading  non 
eaciem  perfo::a  -  1 3 

c.  One  ft^nding  mute,  his  Thumbs 
titrd  v/iih  Whipcord  27 

6.  Where  fuch  ftiali  be  prelTtd  and 
v.'here  proceeded  with  to  Trial 

36 

7.  On  Trials  by  Peers  the  Prifoner 
cannuL  ciudlenge  -      _      j4 

8.  A  Peer  cannot  wave  his  Trial  by 
Peers  -  5^ 

V.  Vari^ 
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V. 

Variance. 

I.  In  a  Letter  of  the  Sirname,  not 
allowed  -  1 1 

Verdia. 

1.  VerdiQ  by  the  Peers  is  good, 
if  only  the  greater  Number  (be- 
ing Twelve)  agree  i;6 

2.  Whether  Peers  not  agreed  of 
their  Verdidl  are  to  be  kept  to- 
gerher  or  fent  home  57 

3.  Special  '^''erdifts  in  Cales  of 
High  Treafon  72,  ^c. 

4.  On  one  Special  Verditt  againft 
feveral  Priloners  feveral  Judg- 
ments 77,78,79 

5.  A  Verdi£l  not  fo  ftridly  tied  to 
Form  as  an  Indictment  iiz 

6.  Where  a  Fa(St  is  found  done,  it 
is  implied  it  was  voluntarily,  ex- 
cept  fpecially  found  otherwife 

113 

w. 

Witnejfes. 

i.What    V/itneffes    neceffary   to 

prove   overt   Ads   in   Treafon 

9,  I  8 

2.  Commiffioners  for  theTrialmay 
be  Witneffes  in  Treafon  12 

3.  S©  may  Confederates  ia  the  fame 
Treafon  -  '7?  33 

4.  Where  a  promile  of  Pardon  Ihall 
difabie  a  Witnels  -  18 

5.  Two  to  prove  Treafon  which 
may  be  the  fame  that  gave  Evi- 
dence of  finding  the  Indictment 

18 


6.  One  '^^''irnefs  in  Treafon  enough 
at  Common  Law  49 

7.  One  burnt  in  the  Hand  for  Felo- 
ny allowed  a  Witnefs  37 

8.  Witnefies  dead  or  unable  c;  tra- 
vel, their  Depofuions  read       55 

9.  So  if  detained  by  procurement 
of  the  Prifoner  -  ib. 


Wives. 

1.  Having  two  Wives,  one  where- 
of is  divorced  caufa  Aduherij  or 
Se^^itiif,  not  within  the  Statute 
of  I   jac.  cap.  If.  -  27 

2.  A  Difference  where  the  firft  Wife 
is  Married  in  Pramsy  Isc.  and  the  ■ 
fecond  here  '3'  i  contra     79,  80 

3.  She  cannot  commit  Larceny  or 
Felony  jointly  with  her  Huf- 
band,  contra  of  Murder  3 1 

4.  A  pretended  Wife,  how  to  be 
inditted  in  Felony  -         37 

5.  Of  killing  an  Adulterer,  and  the 
provocation  of  Adultery       137 

Words. 

1.  No  provocation  to  kill  a  Man, 
ncr  will  they  leflen  a  Crime  from 
Murder  to  Manflaughter    55,  65 

2.  If  two  Quarrel  in  Words,  and 
after  a  reafonable  time  Fight, 
and  one  is  killed.  Murder  56. 
Vide  plus  of  Quarrelling  Title 
Murder,  i^e. 
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